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IN THE 

(Hmteb States* Court of appeals 

FOE THE DISTRICT OF COLUMBIA. 
January Term, 1936. 


No. 6635. 


Joseph W. Thompson, Mary E. Allan, 

Rearick, et al.. Appellants , 

v. 

Park Savings Bank, Incorporated under the laws of 
the State of Alabama, et al., Appellees j 


BRIEF ON BEHALF OF APPELLANT M(j)RAN. 


STATEMENT OF THE CASE. 

I 

I 

On November 25,1933, certain depositors of t^ie Park 
Savings Bank filed an amended bill of complain|t in the 
court below for the appointment of a Receiver, for 
discovery and accounting, the principal defendants 
therein named, as bearing on this appeal, being the 
directors of the Park Savings Bank, the Comptroller 


HaiJry A. 
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of the Currency and the bank’s Receiver appointed by 
the Comptroller. 

Thereafter, after certain pleadings immaterial to the 
present appeal had been filed, the Receiver of the bank, 
with leave of court, filed a cross-bill, which, in effect, 
sought the same relief from the directors of the bank 
prayed for by the original plaintiffs in the amended 
bill.* 

The defendant directors filed a combined motion to 
dismiss and answer to the amended bill and to the 
cross-bill, and on June 28, 1934, Mr. Justice Adkins 
sustained in part and denied in part the defendant di¬ 
rectors’ motions to dismiss as to both the amended 
bill and the cross-bill, from which order this court al¬ 
lowed the bank’s Receiver, as cross-plaintiff, appellant 
herein, a special appeal. This court affirmed the 
court below in an opinion reported in 77 Federal (2nd) 
955, remanding the cause for further proceedings not 
inconsistent with the opinion. Certiorari was denied 
by the United States Supreme Court, 56 S'. Ct. 104, 
and the cause, when remanded to the court below, was 
calendared for trial and set down for hearing on the 
amended bill, the cross-bill and the defendant direc¬ 
tors’ answers thereto. After hearing, at which testi¬ 
mony was taken, the court below dismissed the 
amended and; cross-bills (R. pp. 64 and 72) to which 
orders and rulings of the court appellants objected and 
excepted (R. pp. 71, 73) and noted and perfected an 
appeal (R. 65, 73). 

STATEMENT OF FACTS. 

The Park Savings Bank was incorporated under the 
laws of the state of Alabama on August 30, 1909, un¬ 
der a charter fixing the duration of the corporate life 
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for a period of twenty years. (R. pp. 5, 6, 1, 44, 45, 

46) . Immediately upon incorporation said institution 

established and opened a banking* office and pigaged 
in and transacted all of its banking business in! the city 
of Washington, District of Columbia, where! it con¬ 
tinued to do a banking business as a corporation under 
the name ‘ 4 Park Savings Bank”, until August $0, 1929. 
(R. pp. 7, 8, 46.) | 

The amended bill of complaint filed by Joseph W. 
Thompson and others, and the cross-bill filed by John 
F. Moran, as Receiver of the Park Savings Bpnk, al¬ 
leged that on August 30, 1929, the charter of the Park 
Savings Bank expired by the twenty year limitation 
contained in said charter and under the laws jof Ala¬ 
bama authorizing its corporate existence (R.| pp. 8, 

47) ; said bills averred that no proceedings whatever 

for the extension of said charter beyond the Original 
period of twenty years had theretofore been! taken. 
(R. pp. 8, 47.) ! 

The amended bill of complaint and the cr^ss-bill 
further alleged that thereupon, on August 30j, 1929, 
Section 7069 of the 1928 Code of Laws for the ^tate of 
Alabama (R. pp. 7, 46) became applicable, and tjhe cor¬ 
poration thereafter existed as a corporation 4e jure 
for the purpose of liquidation only for a period of five 
years in accordance with the terms of the Alabama 
statute, but not for the purpose of continuing itp busi¬ 
ness; that the members of the board of directors of 
said Park Savings Bank then holding office at the time 
of the expiration of said charter became and wer^ trus¬ 
tees for the sole purpose of liquidating its affaiirs (R. 
pp. 8, 47); that as liquidating trustees of said banjk said 
directors became, were and are jointly and severally 
liable to the extent of the property and assets ot said 
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Park Savings Bank which came into their hands on 
August 30, 1929 (R. pp. 9, 47); and that said directors 
are liable to jail depositors for moneys deposited sub¬ 
sequent to August 30, 1929, because they continued to 
conduct a banking business under the name Park Sav¬ 
ings Bank subsequent to the expiration of the charter 
life and corporate existence of the bank for the pur¬ 
pose of banking operations. (R. pp. 13, 49.) 

The amended bill and cross-bill further alleged that 
assets of approximately $4,122,789.84 came into the 
possession of the directors as liquidating trustees on 
August 30, 1929, for which said directors must account 
and the cross-bill alleged that by reason of their con¬ 
tinued operation of a general banking business in the 
District of Columbia under the name and style of Park 
Savings Bank, instead of liquidating said bank as re¬ 
quired by law, said directors, according to the books 
and records of the bank, have an aggregate liability to 
both classes of depositors of approximately $3,973,- 
197.59, as of the date of suspension, March 6, 1933. (R. 
pp. 9, 48.) 

The cross-bill of John F. Moran, Receiver of the 
Park Savings Bank, prayed that the court require the 
defendant directors as liquidating trustees to account 
to said John F. Moran, Receiver, as the legal repre¬ 
sentative of the creditors and shareholders of the Park 
Savings Bank, for: 

(1) All assets which came into their hands on Au¬ 
gust 31, 1929, as liquidating trustees of the Park Sav¬ 
ings Bank. (R. p. 49.) 

(2) All monies received by them as such liquidating 
trustees on and after August 31, 1929, and to and in¬ 
cluding March 6,1933. (R. pp. 49.) 
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Upon consideration of tlie amended bill of complaint 
and cross-bill and the motion of the directors to dis¬ 
miss said bills, the court below concluded: j 

i 

First, that the bank’s certificate of inborpora- 
tion, became effective August 30, 1909, ai|d by its 
terms provided that the bank’s charter lifje should 
be twenty years and the corporation thjis came 
within Section 7069 of the 1928 Alabama (bode (R. 
p. 39); 

Second, that after August 30, 1929, the Park 
Savings Bank continued in existence as a corpora¬ 
tion de jure with powers of liquidation or(ly. (R. 
p. 39); j 

Third, that the amended bill of complaint and 
the cross-bill stated a cause of action against the 
defendant directors as to depositors existing on 
August 30, 1929, who thereafter left their 
in the bank (R. p. 40), and 

Fourth, that the defendant directors are not li¬ 
able to depositors subsequent to August 30, 1929, 

bv reason of the conduct of a banking business by 
- . . 
the directors subsequent to the expiration of the 

charter life and corporate existence of thp bank. 

(R. pp. 41, 42, 43.) j 

The order of the court, entered June 28, 19^4, sus¬ 
taining in part and denying in part the motioi^ of the 
directors to dismiss the amended bill and crbss-bill, 
effected bv formal decree the conclusions expressed 

* n 

in the court’s opinion, and this court, confining its opin¬ 
ion to that part of the court’s order dismissing the 
amended and cross-bills as to depositors subsequent 



i 


6 


to August 30, 1929, affirmed the decision of the court 
below, Thompson v. Park Savings Bank, 77 Federal 
(2nd) 955. Certiorari w~as denied. 

When the cause was remanded to the court below for 
further proceedings not inconsistent with the opinion 
of this court, the case was calendared for trial and was 
tried before Chief Justice Wheat, the proceedings in 
said trial being set out in the statement of evidence 
contained in the record on pages 78 to 116, inclusive. 
On December 9, 1935, the court signed defendants’ re¬ 
quested findings of fact and conclusions of law (R. pp. 
61-64, inclusive) and entered its final decree dismissing 
the amended and cross-bills (R. pp. 64, 65) and re¬ 
jected plaintiffs’ and cross-plaintiff’s findings of fact 
and conclusions of law (R. pp. 65-70, inclusive), to all 
of which plaintiff and cross-plaintiff excepted (R. p. 
71). On December 20, 1935, plaintiff’s bond on appeal 
was approved and filed, and on January 3, 1936, the 
court signed an amended decree dismissing the 
amended and cross-bills, insofar only as said bills 
sought to hold the director defendants liable to depos¬ 
itors of the bank who were such on August 30, 1929, 
and continued to be such until the bank closed on 
March 6, 1933, to which amended decree plaintiffs and 
cross-plaintiff excepted (R. p. 73) and noted an appeal 
in open court (R. p. 73). 

STATEMENT OF EVIDENTIARY FACTS AD¬ 
DUCED AT TRIAL. 

The statement of evidence discloses that the Park 
Savings Bank was incorporated under the laws of the 
State of Alabama on August 30, 1909, for a period of 
twenty years; that after the bank’s organization no 
steps were taken either prior or subsequent to August 


30, 1929, to extend the corporate existence o^ charter 
life of the bank for the purpose of doing aj banking 
business; that the bank’s assets on August 30, 1929, 
as reported to the Comptroller of the Currency by the 
officials of said bank, totalled $4,122,789.84, and its li¬ 
abilities totalled $3,894,828.24; that the defendant di¬ 
rectors did not either on or subsequent to August 30, 
1929, liquidate or account for the assets of tjhe bank, 
as trustees under the Alabama statutes, but'said de- 
fendants, purporting to act as directors, continued to 
carry on a genera] banking business in the nanhe of the 
Park Savings Bank until March 6, 1933. 

The bank’s Receiver, called as a witness, testified 
that the resources of the bank according to itsjrecords, 
totalled $3,877,117.83 on August 30, 1929, and its liabil¬ 
ities totalled $3,877,117.83 (R. p. 105); that savings ac¬ 
counts in the bank opened before August 30, 1029, and 
existing on that date, could be classified as: 

1. Depositors who neither deposited nor withdrew 
funds from their accounts after August 30, 1929; 

i 

2. Depositors who only made deposits after I August 

30,1929; | 

3. Depositors who only made withdrawals atter Au¬ 
gust 30, 1929; and j 

4. Depositors who both made deposits and effected 

withdrawals after August 30, 1929. | 

The Receiver further testified that on March p, 1933, 
the bank’s total liability, according to its booki, to its 
savings depositors amounted to $1,900,000, and | that at 
suspension there were 8,200 checking accounts jand 46 
certificates of deposit; that the total liability of the 
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bank at suspension on March 6, 1933, to all depositors 
and creditors amounted to approximately $3,973,000. 

The Receiver further testified that, with respect to 
the above savings accounts, most of the accounts had 
not been paid at suspension and that with respect to 
checking accounts it would require an audit to deter¬ 
mine the status of those accounts; that he had exam¬ 
ined the bank’s records and that it appeared that the 
assets of the bank at suspension were not the same as¬ 
sets that were in the bank on August 30, 1929. 

Ledger cards of the Park Savings Bank disclosing 
the liability to its savings depositors who opened ac¬ 
counts prior to August 30, 1929, which still existed on 
that date as classified in the four groups described by 
the Receiver, were received in evidence. (R. pp. 106- 
107). 

Ledger cards of depositors who opened accounts sub¬ 
sequent to August 30, 1929, were offered in evidence 
which evidence the court excluded, to which ruling of 
the court plaintiffs excepted. 

There was 1 introduced in evidence, without objection, 
certified copies of Section 251 of the Constitution and 
Sections 6383, 6384 and 7069 of the Code of Alabama, 
(R. pp. 108-109) which statutes dissolved the corpora¬ 
tion and terminated the charter life and corporate ex¬ 
istence of the Park Savings Bank for the purpose of 
doing a banking business on August 30, 1929, and made 
the directors liquidating trustees thereof and as such 
jointly and severally liable to the bank’s creditors and 
stockholders for the property of the dissolved corpora¬ 
tion which came into into their hands. 

Upon the conclusion of plaintiff’s case plaintiffs 
rested with the request that the case be referred to the 
auditor for the purpose of taking testimony. There- 
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upon counsel for the defendants announced the court 
they had no proof to offer (R. p. 113). The record, 
however, does disclose, (R. pp. 79-103, inclusive) that 
counsel for the parties in the case stipulated certain 
facts, as to which appellants contend, as hereinafter 
discussed in the brief, that none of the stipulated facts 
tend to constitute or prove any defense whatsoever to 
the appellants’ case as proved, from which jit follows 
that appellees offered no legal proof in defence of their 
case. Thereupon, the court delivered an oral opinion 
(R. p. 113-116, inclusive) and subsequently entered the 
final decree of December 9, 1935 (R. p. 64^ and the 
amended final decree of January 3, 1936. (P&. p. 72.) 

j 

SPECIFICATION OF ERRORS. 

1. The court erred in dismissing the amended bill of 
complaint. 

i 

2. The court erred in dismissing the Receiver’s cross- 

bill. j 

I 

3. The court erred in not holding the defendant di¬ 
rectors liable for an accounting for all asserts of the 
Park Savings Bank on said date to the depositors who 
were such on August 30, 1929. 

4. The court erred in refusing and failing to give 

effect to the terms and provisions of Sectioh 7069 of 
the Alabama statute on behalf of creditors ajnd stock¬ 
holders of the Park Savings Bank who wer^ such on 
August 30, 1929. j 

5. The court erred in rejecting evidence respecting 

the liability of directors and in not holding s^id direc¬ 
tors liable to depositors who became such defter Au¬ 
gust 30, 1929. j 
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6. The court erred in refusing to follow the ruling 
of Mr. Justice Adkins in this case to the effect that the 
bills of complaint state a cause of action against de¬ 
fendants as to the depositors existing on August 30, 
1929, who thereafter left their balances in the bank. 

7. The court erred in refusing to refer the case to the 
auditor for an accounting by the directors. 

8. The court erred in signing the findings of fact, 
conclusions of law and decree in this case. 

9. The court erred in refusing to enter a final decree 
as to depositors who became such after August 30, 
1929. 

10. The court erred in failing to sign the findings of 
fact submitted by plaintiffs and cross-plaintiff. 

11. The court erred in refusing to sign the conclu¬ 
sions of law submitted bv plaintiffs and cross-plain¬ 
tiff. 

12. The court erred in failing to give full force and 
effect to the laws and statutes of the State of Alabama 
as required by Section 1 of Article IV of the Constitu¬ 
tion of the United States. 

13. The court erred in its finding that the decree en¬ 
tered herein on June 28, 1934, was affirmed bv the 
United States Court of Appeals for the District of Co¬ 
lumbia as to then plaintiffs who were not parties to 
said appeal. 
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SUMMARY OF ARGUMENT. | 

i 

1. The charter life and corporate existence of the 
Park Savings Bank, for the purpose of its continued 
operation as a banking corporation, terminated on Au¬ 
gust 30,1929, when the charter life of the banjk expired 
by limitation and the corporation, under th^ express 
terms of the statute, was dissolved by legislative fiat, 
and thereupon the directors of said bank theji holding 
office became trustees for the purpose of liquidation 
only; and, under the applicable statutes of the state of 
the corporation’s creation, said directors, as trustees, 
became and now are jointly and severally liable to the 
creditors and stockholders of the dissolved corporation 
for the bank’s assets, totalling $3,877,117.^3, which 
came into their hands as trustees on August |30, 1929, 
for which they must account. 

i 

2. After August 30, 1929, the corporation w l as not a 
de facto corporation, but was a dissolved corporation 
with de jure powers limited to the purposes of] liquida¬ 
tion. It was not a de facto corporation because it had 
none of the elements of such a corporation. Tlie illegal 
and ultra vires use of powers prohibited to ithe cor¬ 
poration after August 30, 1929, did not create a de 
facto corporation. It is legally impossible for a de 
jure corporation with limited powers to co-exist with a 
de facto corporation exercising the identical powers 
prohibited to the corporation in its de jure capacity. 

3. Section 7069 of the Alabama Code imposed a 
statutory trust and consequent duties thereunder 
upon the directors holding office when the charter of 
the Park Savings Bank expired on August 3|0, 1929, 
and said directors are liable to depositors existing on 
that date either for failure to accept the trust imposed 
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on them by said Section 7069 or for failure to perform 
that trust. 

4. Xo facts were pleaded or proved by defendants 
which would create an estoppel against appellant’s 
assertion of the liability created bv Section 7069 of the 
Alabama Code or which would estop them from recov¬ 
ering from the defendant directors for said directors’ 
failure to perform the trust created thereunder. 

5. There was no evidence adduced bv anv parties to 
the action to substantiate any alleged claim that de¬ 
positors and other creditors of the Park Savings Bank 
dealt with said bank as an existing corporation, subse¬ 
quent to August 30, 1929; hence the conclusion of late 
of the court below that the bank’s depositors and other 
creditors are estopped to question its corporate exist¬ 
ence, by reason of such alleged dealings, is without 
foundation in fact and is unsupported by record proof. 

6. Neither the increase of the capital stock of the 
bank in 1928ifrom $50,000 to $100,000, nor the issuance 
of a domestic corporation permit authorizing the doing 
of business in the State of Alabama, nor the payment 
of a permit fee or franchise taxes to the State of Ala¬ 
bama, operated to authorize the Park Savings Bank 
to do a banking business either within or without the 
State of Alabama from August 30, 1929, to March 6, 
1933. The trial court erred in rejecting the testimony 
of the Superintendent of Banks of the State of Ala¬ 
bama on these points. 

7. Continued examination until closing of the bank 
by national bank examiners and supervision by the 
Comptroller of the Currency did not operate to validate 
the unlawful and ultra vires business in which the di¬ 
rectors engaged subsequent to August 30, 1929, nor did 





13 


such examinations and supervision operate jto relieve 
the director-trustees from their liability for failure to 
accept the trust imposed on them by Section 7t>69 or for 
failure to perform that trust. | 

8. The trial court, in dismissing the amended and 
cross-bills as to that class of depositors existing on 
August 30, 1929, departed from and overruledjthe prior 
holding of Mr. Justice Adkins which disposed of this 
phase of liability in favor of appellants, andj the trial 
court on this question ignored the decision of this court 
in Thompson v. Park Savings Bank, 77 Fedej-al (2nd) 
955, to the effect that the provisions of the Alabama 
statute inured to the benefit of this group of depositors. 

9. The trial court was without jurisdiction i;o amend 
its decree of December 9,1935, and the amended decree 
of January 3, 1936, is erroneous in that it jdoes not 
finally dispose of the claim of depositors wh<j> became 
such after August 30, 1929, as was done in tile decree 
of December 9,1935. 
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ARGUMENT. 

I. 

The Charter Life and Corporate Existence of the Park 
Savings Bank, for the Purpose of Its Continued 
Operation as a Banking Corporation, Terminated 
on August 30, 1929, When the Charter Life of the 
Bank Expired by Limitation and the Corporation, 
under the Express Terms of the Statute, Was Dis¬ 
solved by Legislative Fiat, and Thereupon the 
Directors of Said Bank Then Holding Office Be¬ 
came Trustees for the Purpose of Liquidation 
only; and, Under the Applicable Statutes of the 
State of the Corporation’s Creation, Said Direc¬ 
tors, as Trustees, Became and Now Are Jointly 
and Severally Liable to the Creditors and Stock¬ 
holders of the Dissolved Corporation for the 
Bank’s Assets, Totalling $3,877,117.83, Which 
Came Into Their Hands as Trustees on August 30, 
1929, for Which They Must Account. 

The fundamental laws governing the charter life 
and the corporate existence of the Park Savings Bank 
are Section 251 of the Constitution of the State of Ala¬ 
bama, Section 3481 of the 1907 Code of the State of Ala¬ 
bama, Section 8 of the Certificate of Incorporation of 
the Park Savings Bank, and Sections 6383, 6384, and 
7069 of the 1928 Alabama Code. These laws, together 
with the charter provisions fixing the charter life and 
corporate existence of the Park Savings Bank, are 
hereafter quoted in full in the Appendix to this brief. 

In the stipulation of facts entered into by the parties 
(R. page 80) it is admitted by the defendant directors 
that no steps whatever were taken after the organiza¬ 
tion of the said bank, either prior or subsequent to 
August 30, 1929, to comply with the Alabama laws in 
order to amend the bank’s charter for the purpose of 



extending the charter life according to law, \>r for any 
other purpose, other than the increase of tjhe capital 
stock of the bank from $50,000.00 to $100,000.00. The 
proceedings connected with this increase jn capital 
were consummated in October, 1928, nearly p year be¬ 
fore the expiration of the charter and coincident with 
the final approval of such increase on October 22, 1928, 
the Superintendent of Banks of Alabama advised the 
bank of the necessity of renewal proceedings during 
1929 in order to secure authority for continued opera¬ 
tion, said Superintendent’s letter reading in part (R. 

p. 100): 

“I note from your papers filed that your charter 
expires in 1929. Under the laws of Alabama a 
bank charter is limited to 20 years, therefore we 
are placing the matter before you, and if |you wish 
to continue operating under your original! charter 
it will be necessary during the year 1929 jto file an 
application for renewal of charter.” 

Applying the Alabama Statutes and law to ^he facts 
of this case, there can be no doubt but that tpe corpo¬ 
rate existence of the Park Savings Bank for (the pur¬ 
pose of carrying on a general banking business ter¬ 
minated on August 30, 1929, twenty years aft(p' its in¬ 
corporation and that the corporation thereupon was 
dissolved . When this Honorable Court had before it 
the question of the liability in this case as to tpose de¬ 
positors in the Bank who became such after! August 
30, 1929, this Court fully recognized the binding effect 
of the Alabama laws upon the corporation. ^Thomp¬ 
son v. Park Savings Bank, 77 Fed. 2nd 955.) On page 
957 this court said: I 

“It thus appears that under the laws of Ala¬ 
bama, supra, the charter of the Park Savings Bank 
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as a corporation entitled to do a general banking 
business expired on August 30, 1929. No proceed¬ 
ings, however, were undertaken to renew the 
bank’s charter, nor was it ever renewed.” 

Recognizing the liability of appellees to depositors 
of August 30, 1929, this court said, page 959: 

“We are satisfied that the provisions of section 
7069 of the Alabama Code, supra, that the direc¬ 
tors as liquidating trustees of the bank shall be 
‘jointly and severally liable to its creditors and 
stockholders to the extent of the property which 
may com6 into their hands’, relate solely to the 
assets of the bank as they existed on August 30, 
1929, and do not refer to the deposits made with 
the bank after that date. This construction is jus¬ 
tified by the language and purpose of the act.” 

The expiration of the bank’s charter life was as ef¬ 
fective a termination of the corporate existence for the 
purpose of conducting a banking business as though 
there had been a dissolution by judicial decree. The 
leading authorities, both in Alabama and in other 
jurisdictions, hold that where the limited time of the 
existence of a corporation has expired the corporate 
existence (for the purposes of its incorporation) ter¬ 
minates without the necessity of state intervention or 
a judicial proceeding to declare such expiration of the 
charter, the decisions resting upon well grounded con¬ 
clusions that dissolution in such case is declared by the 
action of the legislature itself; the limited term of ex¬ 
istence has expired and no judicial determination of 
that fact is requisite. 

The controlling factor which has been overlooked in 
this case is that Section 7069 of the Alabama Code, 
which fixes the status of a corporation whose charter 
has expired by limitation, describes it as the “dissolved 
corporation”. 
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The Supreme Court of Alabama in the c^se of An¬ 
derson v. Buckley, 126 Ala. 623, examined ^nd deter¬ 
mined this question. In that case the Commercial Fire 
Insurance Company had permitted its charter to ex¬ 
pire by limitation. Sections 1298 and 1300 o|f the Ala¬ 
bama Code provided, at that time, that in suc^l case the 
company existed as a body corporate for thle term of 
five years for the purpose of prosecuting arjd defend¬ 
ing suits and for other purposes. The Cqurt there 
held, at page 629: 

“The dissolution of the corporation ivas not a 
voluntary dissolution as upon petition by a major¬ 
ity of the stockholders owning three-fourths of the 
stock, but involuntary by operation of the law and 
as much so as if its charter had been forfeited by 
decree or judgment of a court of competent juris¬ 
diction upon adversary proceedings instituted for 
that purpose.’’ (Italics ours) 

To the same effect see Sturgis v. Vanderbilt r 73 N. Y. 
3S4, 389, 390; Weatherby v. Capital City I V\ater Co., 
22 So. 140, (Ala.); Bradley v. Reppell, 133 |Mo. 545; 
K. of P. v. Weller, 93 Va. 605. ! 

Having provided that the expiration of the bank’s 
charter bv limitation should result in a termination 

* i 

of the corporate existence for the purpose of jearrying 
on a general banking business, the Alabama Statutes 
further provided for a continuance of the corporate 
life solely for the purpose of liquidation; and, in order 
to insure proper conduct of the director-trustejes there¬ 
by created, and to protect all interested parties the di- 
rector-trustees, under the statute, were expressly de¬ 
clared to be jointly and severally liable to the creditors 
and stockholders of the dissolved corporation to the 
extent of the property which came into their habds. The 
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Alabama Statute which contains these express provi¬ 
sions, and which this court in its opinion in Thompson 
v. Park Savings Bank, 77 Fed. (2nd) 955 at page 959 
held to be applicable to the Park Savings Bank, as re¬ 
lated to the assets of the bank as thev existed on Au- 

* 

gust 30, 1929, is section 7069 of the 1928 Alabama Code 
which reads: 

“Corporations whose charters expire by limi¬ 
tation and which are dissolved by forfeiture, or by 
any other cause, except by judicial decree, exist 
as bodies corporate for the term of five years after 
such dissolution for the purpose of prosecuting 
or defending suits, settling their business, dispos¬ 
ing of their property, and dividing their capital 
stock, but not for the purpose of continuing their 
business; and the directors shall be trustees there¬ 
of with full power to settle their affairs, collect 
their debts, sell and convey the property and 
divide the moneys and other property among the 
stockholders, after paying its debts; and may act 
under the by-laws of the corporation, prescribe 
the terms and conditions of the sales of the prop¬ 
erty of the corporation, sue for and recover the 
debts and property of the dissolved corporation, 
in the corporate name; and are jointly and sever- 

allv liable to its creditors and stockholders to the 
* 

extent of the property which may come into their 
hands. On application to the chancellor or judge 
or other court at the principal place of business 
of the corporation, such trustees may be continued 
for such length of time bevond such five vears as 
may be necessary for the purpose in the section 
set forth.” (Italics ours) 

In the court below, Mr. Chief Justice Wheat, in his 
oral opinion (R. page 113), recognized that this sec¬ 
tion was applicable to the Park Savings Bank, stating: 
“That section, No. 7069, undoubtedly required the cor- 
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poration to cease to do a general banking business at 
the expiration of twenty years from the d^ite of its 
charter.” He noted that the directors were tp be trus¬ 
tees and that their powers, while nearly the] same as 
before, were limited to the liquidation of the $ank and 
that they were chargeable for the proper aijd lawful 
distribution pf the bank’s assets to the Creditors. 
Similarly, Mr. Justice Adkins, upon the original hear¬ 
ing of this case when the sufficiency of the pleadings 
were under consideration, stated in his opinion (R. 
page 39), that the term of the hank’s existence was 
fixed for twenty years in its charter and the corpora¬ 
tion thus came within Section 7069. 

AVe have previously pointed out this court’s] holding 
that under the laws of Alabama the charter of the Park 
Savings Bank, as a corporation entitled to do a| general 
banking business, expired on August 30, 1929, imd that 
the provisions of Section 7069 of the Alabanpa Code 
became operative insofar as such provisions] related 
to the assets of the bank as they existed on Aulgust 30, 
1929. \ 

Our criticism of the action of the court below in dis¬ 
missing the amended and cross bills is that afjter this 
court and Justice Adkins had recognized th^ appli¬ 
cability and effectiveness of the Alabama law^ fixing 
a joint and several liability on the director trustees 
with respect to the bank’s assets as they existed on 
August 30, 1929, the court below disregarded these 
statutes and decisions and disposed of the absolute li¬ 
ability fixed upon the director trustees upon th| vague 
theory, which was unsupported by any evidence, rec¬ 
ord proof, or any facts which might have been bubject 
to rebuttal, that the depositors dealt with the tjank as 
a corporation, by reason of which the bank’s Idepos- 
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itors were estopped to enforce the liability created in 
their behalf bv the statute of the State in which the 
bank’s incorporators, directors and officers had there¬ 
tofore sought! and procured exemption from personal 
liability for the bank’s operations. 

Since it is clearly established that section 7069 is 
fully applicable to the present case it follows neces¬ 
sarily, as will hereinafter be more fully discussed, that 
the joint and several liability imposed upon the direc¬ 
tor-trustees is absolutely binding upon them and must 
be given its full effect by this court. The directors 
failed in their duty to liquidate the bank’s affairs upon 
the expiration of the charter, and instead they carried 
on a general banking business just as though the char¬ 
ter life for that purpose had not expired. Their fail¬ 
ure to carry out the statutory mandate could not by 
any possible construction or interpretation be held to 
relieve them of the duties and liabilities imposed 
thereby, nor did the continued exercise of the powers 
prohibited to the corporation by the directors create 
in or invest the corporation with the identical powers 
prohibited to the corporation by the laws of the State 
of its creation. The Statute imposed the joint and 
several liability to insure that the directors would un¬ 
dertake and perform their trust, and would do so 
properly and lawfully. Their refusal to do their duty 
is all the more reason for enforcing the liability which 
accompanies the performance of that duty. Accord¬ 
ingly, it must be held that the defendant directors as 
trustees became and now are jointly and severally 
liable to the creditors and stockholders of the dissolved 
corporation for the bank’s assets totalling $3,877,- 
117.83, which came into their hands by virtue of the 
dissolution of the corporation by operation of the law 
on August 30,1929. 
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After August 30, 1929, the Corporation Was| Not a de 
facto Corporation, but Was a Dissolved] Corpora¬ 
tion with de jure Powers Limited to the I Purposes 
of Liquidation. It Was not a de facto Cdrporation 
Because It Had None of the Elements <|)f Such a 
Corporation. The Illegal and Ultra Vires Use of 
Powers Prohibited to the Corporation lifter Au¬ 
gust 30, 1929, Did Not Create a de facto [ Corpora¬ 
tion. It is Legally Impossible for a de jujre Corpo¬ 
ration with Limited Powers to Co-exist With a de 
facto Corporation Exercising the Identical Pow¬ 
ers Prohibited to the Corporation in Its de jure 
Capacity. 

The defendant directors have taken the position that 
they are not liable to any of the depositors l or other 
creditors of the bank for the reason that the b^nk after 
August 30, 1929 continued to exercise all its corporate 
functions until March 6, 1933, and was therefore, 
throughout said period, a de facto corporation. The 
advantage sought in corporate organization i|s that it 
relieves the stockholders, directors and officers of the 
corporation of personal liability for corporate obliga¬ 
tions. That being so, the State, in consenting to the 
existence of the corporate entity, requires a strict com¬ 
pliance with all the laws relative to the incorporation 
and conduct of corporate business. As a relaxation of 
the requirement of strict compliance there hap grown 
up a rule of law that where a group of persons have in 
good faith attempted to comply with the lavJs of in¬ 
corporation, and there has been a good faith j user of 
the corporate franchise upon the assumption that the 
incorporation was properly effected, then the law will 
uphold the incorporation as de facto even though due 
to a material failure or omission in regard to Comply- 
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ing with the incorporation laws, there is and could be 
no de jure corporation. 

In the present case, subsequent to August 30, 1929, 
the Park Savings Bank was not and could not have 
been a de facto corporation for the reason that the ele¬ 
ments which have been held to constitute a de facto 
corporation were wholly lacking. There was not even 
a colorable compliance with the statutory provisions 
for the extension of the charter life and corporate ex¬ 
istence of the bank. The name Park Savings Bank does 
not import corporate character, and even if it did, 
clearly, the mere user of a name importing a corpora¬ 
tion is not sufficient to constitute a de facto corpora¬ 
tion. Baker v. Bates-Street Shirt Co., 6 Fed. (2nd) 
854. One of the most essential requirements prerequi¬ 
site to the existence of a de facto corporation in such 
a case as this is that the parties make a bona fide at¬ 
tempt to comply with the law necessary to the exten¬ 
sion of the corporate life. Lacking this initial require¬ 
ment the fact that there was a Statute under which 
these steps could be taken and the fact that the parties 
masqueraded under the previous corporate charter, 
which could so easily have been extended, and, after 
dissolution, exercised prohibited powers cannot be a 
sufficient ground upon which to base de facto corporate 
existence. The additional factors relied upon by the 
defendants to the effect that the bank continued un¬ 
der the supervision of the Comptroller of the Currency 
after August 30, 1929, and that the bank paid fran¬ 
chise taxes and permit fees assessed by the State of 
Alabama during that period up until March 6,1933, are 
simply elements of the masquerade which failed to 
supply the omitted requirements. 
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There have been a number of decisions establishing 
and affirming the proposition that a de jur^ corpora¬ 
tion whose charter has been forfeited cannot continue 
as a corporation de facto. A few of such cases are: 
Garrett v. Pilgrim Mines Co., 47 Id. 595; Van Landing- 
ham v. United Tuna Packers, 189 Calif. 353; Jones v. 
Young, 174 S. E. 885, 886, 887. In the lastjcited case 

the Court said: 

: 

* 4 That a de jure corporation whose charter has 
been forfeited for failure to pay a licensje tax does 
not continue as a de facto corporation so as to 
give validity to acts and contracts entered into by 
it during the period of its forfeiture, i The rule 
based on reason would seem to be that <ji corpora¬ 
tion whose charter has been revoked by Affirmative 
act has ceased to exist, whether dissolution is by 
judicial decree or statutory forfeiture,) and that 
thereafter there can be no corporation! de facto. 
For instance, a de jure corporation, wliose char¬ 
ter has been expressly forfeited, by thel terms of 
the governing statute, for non-paymenj; of a li¬ 
cense tax, cannot continue to function' as a de 
facto corporation so as to validate its | contracts 
made during the period of its forfeited charter and 
suspended powers. 8 Fletcher, Cyc. Cjorp. Sec. 
3844.” 


The conclusive reason why the Park Savihgs Bank 
could not have been a de facto corporation subsequent 
to August 30, 1929 is that by the express pro¬ 
vision of the applicable Alabama Statutes it 'was a de 
jure corporation with limited powers. The fact that 
the directors, after dissolution, exercised powders ex¬ 
pressly prohibited to the de jure corporation could not 
possibly be held to confer de facto corporate exis¬ 
tence upon the bank. It has never been heldj nor can 
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authority be found holding, that the doing of unlaw¬ 
ful acts, expressly prohibited to a corporation, could 
result in de facto corporate existence, thereby reliev¬ 
ing the directors of liability imposed by statute. On 
the contrary, the conduct of illegal business and the 
performance of prohibited acts constitute a just and 
proper cause for imposing personal liability upon 
those responsible. Mason v. Pewabic Mining Co., 133 
U. S. 50. 

This court in its prior decision upon this case, re¬ 
ported in 77 Fed. (2nd) 955, held that under the Stat¬ 
utes of Alabama the bank continued as a de jure cor¬ 
poration for five years following August 30, 1929 but 
that its corporate powers were limited to the liquida¬ 
tion of its affairs and it was expressly prohibited from 
doing a general banking business during this five year 
period. The decisive conclusion to be drawn from this 
court y s judicial determination of the bank's status is 
that a de jure corporation and a de facto corporation 
cannot co-exist. Argument is hardly necessary to es¬ 
tablish the principle that a corporation can not ac¬ 
quire de facto existence by mere exercise of corporate 
powers. Clearly a corporation can not be de jure 
for some purposes and de facto for others. 

The complete answer to the theory of defense of the 
directors is that it is legally impossible for a de jure 
corporation with limited powers to co-exist with a de 
facto corporation exercising the identical powers pro¬ 
hibited to the corporation in its de jure capacity. 

The Statute Dissolved the Corporation. 

The Supreme Court of the State of Alabama in the 
case of 48th Street Investment Co. v. Fair field-Amer¬ 
ican Natl. Bank, 233 Ala. 44, in giving effect to Sec- 


tion 7069 of the Alabama Code, and in recogjnizing the 
dissolution of the corporation without the necessity of 
action by the state held: 


“ After dissolution the corporation ekisted un¬ 
der the statute for a period of five years for the 
purpose of prosecuting or defending suits, settling 
its business, disposing of its property and dividing 
it capital stock but not for the purpose of con¬ 


tinuing its business.” 


The Federal Courts have followed the Alabama rule 
and have likewise given effect to the terms of the stat¬ 
ute in Duval v. Commissioner of Internal Revenue , 57 
Fed. (2) 496, 498, and United Slates v. Russell, et al., 
22 Fed. (2) 249. ! 

DISCUSSION OF INSTANT CASE ON ^RIOR 

APPEAL. 


This Court in Thompson, et al. v. Park Savings Bank, 
et al., 77 Fed. (2) 955, in substance held thatjthe char¬ 
ter of the Park Savings Bank expired on Ajugust 30, 
1929, that under the Alabama statutes the jbank re¬ 
tained de jure corporate existence for five y^ars dur¬ 
ing which time it was prohibited from engaging in a 
general banking business; that the action of the bank 
in continuing its business thereafter was ultfa vires ; 
that persons thereafter dealing with the corporation 
were charged with a knowledge of the terips of the 
charter and knew either actually or constructively that 
the bank was not authorized to conduct a general bank¬ 
ing business, hence depositors subsequent tol August 
30, 1929 were estopped to deny the legality of the 
bank’s actions and could not hold the directors lor stock¬ 
holders liable individually or as partners. 
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Appellant, with due deference to the Court’s prior 
opinion heretofore expressed in this case, respectfully 
contends that the analysis of the facts and the law as 
there applied by the Court is inconsistent with the gen¬ 
eral principles of law prevailing in both Federal and 

State Courts. It has already been shown that the ex- 

•/ 

piration of the charter effected an automatic dissolu¬ 
tion of the corporation in so far as the right to exercise 
corporate powers for the purposes of original incor¬ 
poration was concerned, consequently, the continued 
existence of the bank as a de jure corporation for five 
years, referred to by the Court in its opinion, was a 
continuance of the corporate shell for the sole purpose 
of liquidation. It follows that the business thereafter 
performed, which the Court recognizes was expressly 
prohibited, was ultra vires and void in so far as the 
corporation was concerned, and could not have bound 
the corporation because the corporation lacked cor¬ 
porate power so to contract. In this situation the un¬ 
questioned rule of law in both the Federal and State 
courts is that the persons who carried on the business 
are personally liable because in their dealings they 
could not bind the corporation and bound only them¬ 
selves. The Federal rule on this subject is exemplified 
by Harrill v. Davis, 168 Fed. 187; Owen v. Shepard, 59 
Fed. 746; and Mandeville v. Courtright, et al., 142 Fed. 
97; the State rule by Medill v. Collier, 16 Ohio St. Rep. 
599; Taylor v. Branham, 35 Fla. 297; Bigelow v. Greg¬ 
ory, 73 Ill. 197, and Kaiser v. Lawrence Savings Bank, 
56 Iowa 104. The effect of this Court’s decision in the 
prior appeal in this case is to exempt the directors 
from personal liability by allowing them to assert their 
own wrongdoing and a supposed recognition thereof 
by persons dealing with them, as a bar to personal 



liability where no showing has been made tjhat compli¬ 
ance of any character has been effected b\| the defen¬ 
dants with the State laws which would throjv corporate 
protection about them and relieve them fr^m individ¬ 
ual liability. 


We have previously pointed out that the jstatute dis¬ 
solved the corporate powers of the bank an^l denied to 
it corporate authority for continued operatjon. While 
tills Court recognized the effect of the Alabama stat¬ 
utes it is respectfully contended that the Cjourt failed 
to carry such recognition to its logical conclusion, espe¬ 
cially in discussing the proposition that a dissolution 
in invit-um could be effected only by the State of Ala¬ 
bama. Unquestionably this discussion muk have re¬ 
lated to the corporate shell remaining after jAugust 30, 
1929, and whether or not the State of Alabama did or 
could have effected a dissolution of the corporate shell 
granted by the State for liquidation purposes is imma¬ 
terial because the exercise of the prohibiteci corporate 
powers, of which the depositors complained,j was a vio¬ 
lation of the statute which dissolved the corporation 
and prohibited the exercise of such powers. The effect 
of the Court’s holding is to clothe the directors with 
corporate capacity based solely upon the Exercise of 
the very powers which were prohibited to t\iem under 
the laws of the State wherein corporate capacity was 
sought to relieve them of personal liability. 

Extended argument would appear unnecessary on 
the point that de facto corporate powers <|an not be 
created through the unlawful exercise of powers pro¬ 
hibited to the identical corporation in its de jure capac¬ 
ity. The Court disposed of the case upoi| the final 
point that whether the corporation was considered de 
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poration and the depositors dealt with it as such. In 
this connection the Court’s attention is directed to the 
fact that the cross-bill filed by the bank’s Receiver 
made no allegations of corporate capacity or dealings 
but on the contrary alleged that the directors engaged 
in a general banking business under the name and style 
of Park Savings Bank, consequently the record would 
not seem to support the Court in this respect. 

Appellant seriously contends that this Court should 
reverse the decision heretofore rendered on the ground 
that the overwhelming weight of Federal and State 
authorities holds individuals conducting an entire busi¬ 
ness which is ultra vires because prohibited to the cor¬ 
poration individually and personally liable for con¬ 
tracts made with third persons. 

The very weakness of the appellees’ case is shown 
in the fact that they admit their failure to comply with 
the law but seek to avoid their liability on flimsy 
grounds such as the increase in the capital stock in 
1928, continued examination of the bank by the Comp¬ 
troller of the Currency, and the payment of permit fees 
and franchise taxes in the State of Alabama. That 
such matters could not overcome the final and conclu¬ 
sive effect of the Alabama Statutes prohibiting the 
right to further engage in active business should not 
even seem subject to argument. 
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III. | 

i 

Section 7069 of the Alabama Code Imposbd Certain 
Duties Upon the Directors Holding Ofcce When 
the Charter of the Park Savings Bank Expired on 
August 30, 1929, and Said Directors Are Liable 
to Depositors Existing on that Date teither for 
Failure to Accept the Trust Imposed oil Them by 
Section 7069 or for Failure to Perform jhat Trust. 

Mr. Justice Adkins in his opinion of Juije 21, 1934 
(R. p. 39-44) gave full effect to the applicability of 
Section 7069 of the Alabama Code to the Pa^k Savings 
Bank as of August 30, 1929, so far as depositors who 
were such on that date are concerned. Section 7069, 
as has been seen above, provides that corporations 
whose charters have expired by limitation, ^hall exist 
as bodies corporate for five years for the purpose of 
liquidation; that the directors shall be trustees thereof, 
with all necessary powers incident to liquidation and 
that they shall be jointly and severally liable to the 
creditors and stockholders of the dissolved corporation 
to the extent of the property which may come into their 
hands. Justice Adkins expressed his decisioi| upon the 
effect of this statute in the following language (R. p. 
40): ! 

4 4 Section 7069 of the Alabama Code imposed cer¬ 
tain duties upon the directors upon the expiration 
of the twenty-year period fixed in the charter, that 
is, on August 30,1929. It is alleged that kfter that 
date the directors continued to conduct the affairs 
of the bank as before. In my opinion they are li¬ 
able to the depositors existing on August^ 30, 1929, 
either for failure to accept the trust imposed on 
them by section 7069 or for failure to perform that 
trust. ’ ’ 




30 


This court has repeatedly had before it the question 
of the enforcement of statutes of sister states creating 
liability upon corporate stockholders, and has con¬ 
sistently held that the liability must be enforced in 
exact accordance with the statutes of the state creating 
such liability. The cases of Washington Loan <& Trust 
Co. v. Allman, 70 Fed. (2) 282, Harper v. Moran, 76 
Fed. (2nd) 980, Hamilton v. Offutt, 78 Fed. (2nd) 735, 
and Hamilton v. Bergling, No. 6641, decided May 25, 
1936, are conclusive proof of the fact that this court 
has uniformly held that the laws of the state where 
the charter of incorporation is obtained are determina¬ 
tive of the liability of corporate shareholders. In the 
latter case of Hamilton v. Bergling the court reviewed 
the three prior decisions, noting that in the Washing¬ 
ton Loan & Trust Company case the liability was im¬ 
posed by the Constitution and laws of the state of the 
bank’s incorporation, and as such was enforceable by 
statutory receivers after a determination of insolvency 
by the Comptroller; and in the Harper case, involving 
the statutes of the same state as in the Washington 
Loan & Trust Company case, that the determination 
of the Comptroller was conclusive as to the necessity 
of the full amount of the assessment without prior ju¬ 
dicial determination of the extent of insolvency, even 
though such judicial determination was required by the 
law of the state of incorporation. In both these cases it 
will be noted that the liability existed under the state 
law, but in Hamilton v. Offutt, next decided, the law of 
Virginia, where the bank was incorporated, had no 
double liability: statute, consequently the court held 
that the asserted liability could not be enforced inas¬ 
much as the National Banking Act creating double lia¬ 
bility could not be read into the local statute governing 
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state banks doing business in the District of Columbia. 
In determining the extent of the liability of tble share¬ 
holder in Hamilton v. Berglinq, this court said j 

“We think the rule announced in the Hamilton- 
Offutt case controls this and we must, therefore, 
have recourse to the laws of West Virginia to de¬ 
termine the liability of the stockholder here.” 

The court then went on to lay down a rule that Requires 
the receiver of insolvent banking corporation^ organ¬ 
ized under the laws of West Virginia, doing business 
here, to comply with the express t^ 'ais of the Vjest Vir¬ 
ginia statute in enforcing the statutory liability of 
shareholders of the insolvent corporation. 

The receiver of the Park Savings Bank respectfully 
contends that he is asking this court to do precisely 
what it has done in these other cases, namely, to exam¬ 
ine the liability fixed upon the directors as “rustees 
under the laws of the state of this bank’s incorporation, 
Alabama, and to enforce that liability in accprdance 
with the precise terms of the statute for the benefit of 
the bank’s depositors. 

Irrespective of the express liability imposed by sec¬ 
tion 7069 the well established general law is that the 
directors of a corporation who are under a duty to wind 
up the corporate affairs by reason of the fact ifhat the 
charter has expired, are personally liable td credi¬ 
tors and stockholders for all the assets whicn come 
into their hands under and by virtue of the tijust im¬ 
posed. The Supreme Court of the United State|s in the 
case of Mason v. Pewabic Mining Co., 133 Ul S. 50, 
conclusively determined the general law with jrespect 
to the liability of directors to account for business con¬ 
ducted by them subsequent to the dissolution of j;he cor- 
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poration. In that case Mr. Justice Miller, delivering 
the opinion of the court, held at page 64: 

11 However honest the directors may be who con¬ 
ducted the business of this corporation for nearly 
a year after its dissolution without any atttempt 
to wind it up, but who, on the contrary, assessed 
$88,000 on the shares of the stock and collected it, 
and did much other of the ordinary business of 
mining operations, it seems to us eminently 
proper that in this proceeding, by which the court 
undertook to wind up the affairs of the corpora¬ 
tion, to pay its debts, and to realize its assets and 
distribute them among the shareholders, these 
directors should account for what they did in that 
time. We do not decide, nor do we think it was 
necessary i for the court below to have decided, 
whether those directors had anything in their 
hands which should be accounted for in the final 
liquidation of the partnership affairs, or whether 
they had not. It is the object of such inquiry as 
that sought by complainants in their bill to ascer¬ 
tain this fact. It was not a part of the matter re¬ 
ferred to the commissioner in the former reference. 
We think it is a proper subject of investigation to 
be made by a master to whom the matter shall be 
referred, with express directions to ascertain and 
report upon that subject.” 

Other cases i bearing on this question, and affirming 
the proposition of the director’s liability are: Ewald 
Iron Co. v. Commonwealth, 140 Ky. 692; Sprague- 
Brimmer Mfg. Co. v. M. J. Murphy Furg. Goods Co., 
26 Fed. 572; Denman v. Richardson, 284 Fed. 592. 
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IV. 

No Facts Were Pleaded or Proved by Defendants 
Which Would Create an Estoppel Against Appel¬ 
lant’s Assertion of the Liability Created by Section 
7069 of the Alabama Code or Which Would Estop 
Them From Recovering From the Defendant Direc¬ 
tors for Said Directors’ Failure to Perform the Trust 
Created Thereunder. 

On December 9 , 1935, Mr. Chief Justice Wheat ap¬ 
proved the defendants’ requested findings of fact and 
conclusions of law (R. 61-64). The sole conclusion of 
law made by the Court was that the depositors and 
other creditors of the Park Savings Bank who dealt 
with it as an existing corporation subsequent 1 6 August 
30, 1929. were estopped by such dealing to question its 
corporate existence and. therefore, the defendant di¬ 
rectors were not liable as liquidating trustees cjr other¬ 
wise, to such creditors and depositors. The court 
clearly erred in adopting this conclusion because it is 
a mere conclusion without any proved facts upon which 
to substantiate or base it. The record discloses |hat one 
group of depositors neither made deposits nor jeffected 
withdrawals after August 30,1929. The record] may be 
searched in vain for any evidence which would give the 
slightest support to the court’s conclusion of corporate 
dealing. The law, in such a case, requires the! person 
attempting to raise the estoppel to plead and pijove the 
facts necessary to support such estoppel. In jthe ab¬ 
sence of proof the defendant directors cannot! assert 
that doctrine as a defense. United States v. Interstate 
R. Co., 14 F. (2d) 328. | 

Furthermore, the elements necessary to njiise an 
estoppel are lacking, hence this is not a proper case 
in which to apply the doctrine. One of the essential 
requirements of estoppel is that the person hgainst 
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whom it is raised had knowledge, actual or construc¬ 
tive, or but for his carelessness would have had knowl¬ 
edge of the situation which he either created or per¬ 
mitted to exist unquestioned up until the time of the 
suit. The position he takes at the time of the suit 
must be inconsistent with the position he lias taken 
prior thereto, and the person entitled to raise the 
estoppel must show that he either changed his posi¬ 
tion or was lulled into security by reason of the other’s 
conduct. Central Improvement Co. v. Cambria Steel 
Co., 210 Fed. 696, affirmed in 240 IT. S'. 166. 

In the present case, there is a total lack in the de¬ 
fendants’ pleadings and proofs of the essential ele¬ 
ments of estoppel. It is not even suggested, nor could 
it be, that the defendant directors in anv wav relied 

v * 

upon, or were misled by any conduct of depositors. 
Similarly, the defendants’ failure to renew the charter, 
and their unlawful continuation of the banking busi¬ 
ness without such renewal, with its consequent bur¬ 
dens, was due solelv to the omissions of the bank’s 
directors whose duty it was to extend charter life and 
corporate capacity for their engagements if they so 
desired, as to which the depositors had neither duty nor 
capacity to act. 

Even if it is admitted that the bank’s 14,000 
depositors were required to acquaint themselves 
with the laws of the state of the bank’s creation and 
consequently were bound by constructive notice of 
the provisions of the Alabama Statutes, to the effect, 
that the bank’s charter expired at the end of twenty 
years from the date of incorporation unless such 
charter were extended or renewed according to 
law, still that would not be sufficient to raise 
an estoppel. The depositors were also bound to 



know that the statute provided the steps for! renewing 
the charter, but there was nothing in those statutes 
designed to bring notice to depositors and j creditors 
of the fact that the directors had failed to extend the 
charter life and that, by reason thereof, it hap expired 
by limitation. Certainly it cannot be said that the 
creditors and depositors were under an affirmative 
duty to inquire whether or not the charter had been ex¬ 
tended. Rather, the duty was affirmatively placed upon 
the directors either to extend the charter life) or liqui¬ 
date the corporation. It would be and is unjust to 
charge the depositors with knowledge of anything be¬ 
yond what was actually contained in the statuses them¬ 
selves. The Alabama Statutes simply provided that 
the charter would expire by limitation at tile end of 
the twenty-year period unless renewed Recording 
to law. Accordingly, while depositors might have been 
charged by law’ with knowledge of the statutory pro¬ 
visions, they were without knowledge, actual or con- 
structive, of the true state of affairs existing subse¬ 
quent to August 30, 1929, and it follow’s that xhey can¬ 
not be held know’ingly to have acquiesced in t^ie defen¬ 
dant-directors’ unlaw’ful acts. 

On the other hand the situation from the yiew’point 
of the defendant-directors is very different 
they were charged not only with the knowle 
the charter w’ould expire and that they w r ould there¬ 
upon become liquidating trustees, subject tej a joint 
and several liability, but also they were charged with 
the absolute knowledge that the charter had expired 
because it was their affirmative duty either to renew 
the charter in order to conduct a general bankjng busi¬ 
ness, or to liquidate the banking corporation, according 
to law, upon their failure to extend the corporate exis- 
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tence. The reason for charging the directors with 
knowledge of the actual situation is self-evident. They 
had been notified through correspondence with the su¬ 
perintendent of banks of the state of Alabama during 
1928 (R. pp. 100, 101 Exhibits D & E) that the charter 
was due to expire in 1929, and would have to be re¬ 
newed in order to enable the bank to continue its busi¬ 
ness. Not a single director took the stand in defense 
to explain their failure to renew the charter. Their 
failure to renew the charter as of August 30, 1929, 
brought into operation section 7069 of the Alabama 
Code wherebv they were bound to close their banking 
business, liquidate the bank’s affairs, and account to 
creditors and stockholders for its assets. 

Obviously it is the directors who are estopped to re¬ 
lieve themselves of liability by pleading their wrong¬ 
doing. The facts of the situation, plus the provisions 
of section 7069 present a conclusive case on this point 
in favor of the depositors. The directors, having acted 
illegally and in express violation of the Statute, should 
not now be permitted to deny their liability. The doc¬ 
trine of estoppel has no other justification for its exist¬ 
ence and application than that it is a means of pre¬ 
venting injustice. Here justice requires that the 
losses of the depositors be minimized by enforcing the 
liability of the defendant-directors whose continued use 
of powers prohibited to the corporation was responsi¬ 
ble for the bank’s loss of its depositors’ funds. On the 
contrary, it would be a miscarriage of justice to absolve 
the directors of a liability imposed by positive law, 
when to do so would cast this loss upon innocent de¬ 
positors. Under these circumstances it is clear that 
the defendant-directors should be estopped and not the 
depositors. It is not material whether the depositors 
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thought they were doing business with an existing cor¬ 
poration or with a group of private bankersj The ma¬ 
terial consideration is the fact that the j directors, 
through the instrumentality of the name ana organiza- 

► tion of Park Savings Bank, led the depositor^ to believe 

that the bank or corporation was entitled to barry on a 
general banking business, when in fact the laws of Ala¬ 
bama expressly prohibited either the bank orj the direc¬ 
tors in their respective capacities, from continuing that 

n business. The following authoritative language from 

the opinion by Judge Sanborn in Harrill v. Davis , 168 
Fed. 187, is appropriate in this connection (page 192): 

“ Parties who actively engage in business for 
profit under the name and pretense of a) corpora¬ 
tion which they know neither exists nob has any 

* color of existence may not escape individual liabil¬ 
ity because strangers are led by their pretense to 
contract with their pretended entity as a| corpora¬ 
tion. In such cases they act as the agents of a 
principal that they know does not exist,land they 
are liable under a familiar rule, because there is 

* no responsible principal. 2 Kent’s Commentaries 

(14th Ed.) 630; Queen City Furniture & Carpet 

* Co. v. Crawford, 127 Mo. 356, 364, 30 S', W. 163. 

The burden is not on the strangers who jleal with 
them as a corporation, but on themselves who act 
under the name of a pretended corporation, to see 
that it is so organized that it exempts tpem from 
individual liability, and if they fail in }his they 

* must pay the liabilities they incur, eveh in the 

absence of fraud or bad faith, upon the salutary 
principle that where one of two parties must suf¬ 
fer he must bear the loss whose breach of dutv 
caused it * * *” 

r 

Also in point are the following cases: Man^eville v. 

T Courtright, 142 Fed. 97, 100; Medill v. Collier\ 16 Ohio 
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St. Rep. 599; McWilliams v. Excelsior Coal Co ., 298 

Fed. 884. 

V. 

There Was No Evidence Adduced by Any Parties to 
the Action to Substantiate Any Alleged Claim 
that Depositors and Other Creditors of the Park 
Savings Bank Dealt with Said Bank as an Ex¬ 
isting Corporation Subsequent to August 30, 1929; 
Hence the Conclusion of Law of the Court Below that 
the Bank's Depositors and Other Creditors Are 
Estopped to Question Its Corporate Existence, by 
Reason of Such Alleged Dealings, Is Without Foun¬ 
dation in Fact and Is Unsupported by Record Proof. 

It lias been indicated above that the court below er¬ 
roneously found that while the depositors left their 
deposits in the bank and otherwise did business with 
the bank subsequent to August 30, 1929, they did not 
do so upon the assumption or for the reason that they 
believed the bank was an existing corporation. No 
evidence was introduced by the defendant directors 
that the depositors relied upon a purported corporate 
existence of the bank subsequent to August 30, 1929. 
For ail the average depositor knew the Park Savings 
Bank could have been a banking firm operated by part¬ 
ners. This total lack of evidence necessarily disposes of 
appellee's contention that the depositors, having dealt 
with the bank as a corporation, and having acquiesced 
in the illegal conduct of a banking business, were thus 
estopped to question its corporate capacity. As has 
been noted above, a person cannot be estopped to assert 
a particular position unless he is shown to have had 
knowledge that his prior conduct was inconsistent with 
the asserted position and unless it is shown that the 
other party was misled by or relied on such conduct. 
For the same reason the conclusion of law of the Court 
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below that the depositors and creditors are ^stopped 
by acquiescence in the bank’s continued cohduct of 
banking business is erroneous. It is not only unsup¬ 
ported by any factual allegation of record, but it is 
incorrect as a conclusion of law upon the actual cir¬ 
cumstances of the case. 

In this connection the' case of In re Lake Champlain 
Pulp & Paper Corporation, 20 F. (2d) 425, is in point. 
There, a creditor of the bankrupt corporation was 
present at a creditors’ meeting, and not onljr acqui¬ 
esced in a sale of all the corporation’s real property, 
which sale was illegal because not carried out iiji accord 
with the laws of the state, but also failed to object when 
the sale was confirmed by the court. Thereafter the 
creditor filed his petition to have the sale set aside 
and the court held he was not estopped to question the 
validity of the sale. On p. 431, the Court stated: 

“Knowledge or sufficient notice of one’s rights 
is necessary to make acquiescence and assent 
effective as estoppel, and must also be accom¬ 
panied by acts or conduct which affect or interfere 
with relations or situations of parties or are in¬ 
consistent with repudiation. This is necessary as 
to things void or voidable as between the [parties, 
when one has such knowledge and the ot]her has 
not. * * * I 

“How much less ground for estoppel is there in 
such a case as this, where the subject of the knowl¬ 
edge is a matter of law—a sale in compliance with 
law—as to which each party has equal presump¬ 
tive knowledge and as to which learned lawyers 
disagree.” 

A further point should be noted with reference to 
the purported application of estoppel to the present 
case. Estoppel cannot make valid that which the law 
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of a state maltes absolutely invalid. Tapp v. Stuart, 
9 F. Supp. 23, 25. In the present case there can be no 
question but that the constitution and laws of Ala¬ 
bama absolutely forbid a banking corporation whose 
charter has expired to carry on a general banking 
business. It follows, therefore, that the depositors 
here cannot be held estopped to deny the validity of 
the banking business conducted by the directors sub¬ 
sequent to August 30, 1929. 

VI. 

Neither the Increase of the Capital Stock of the Bank 
in 1928 from $50,000 to $100,000, Nor the Issuance 
of a Domestic Corporation Permit Authorizing the 
Doing of Business in the State of Alabama, Nor the 
Payment of a Permit Fee or Franchise Taxes to the 
State of Alabama, Operated to Authorize the Park 
Savings Bank to Do a Banking Business Either 
Within or Without the State of Alabama from Au¬ 
gust 30, 1929, to March 6, 1933. The Trial Court 
Erred in Rejecting the Testimony of the Superinten¬ 
dent of Banks of the State of Alabama on These 
Points. 

The defendant directors have placed emphasis upon 
the fact that the capital stock of the Park Savings 
Bank was increased from $50,000 to $100,000 by amend¬ 
ment of the charter in 1928. They have also made 
much of the fact that the State of Alabama collected 
permit fees and franchise taxes from the Park Sav¬ 
ings Bank between August 30, 1929 and March 6, 1933, 
and that in consequence of the payment of the fee 
during this period the State of Alabama issued a 
domestic corporation permit to the Park Savings 
Bank authorizing the doing of business in the 
state of Alabama. While the defendants have empha- 



sized these facts, they have failed to disclose their 
pertinence and materiality in the present (jase. Cer¬ 
tainly the defendants would hardly argue i that such 
facts had the effect of converting the de jure corpora¬ 
tion with limited powers into a de facto corporation 
with virtually unlimited powers. Likewise! it would 
be a singular contention for the defendant^ to assert 
that these facts had the effect of extending the charter 
life of the corporation contrary to the express provi¬ 
sions of the Alabama Statutes. Had the defendants 
taken any steps whatsoever toward renewing the 
bank’s charter, then such steps in conjunction with 
these other facts might be worthy of consideration. 
As the situation stands, however, it is admitted that no 
steps toward extending the charter life w^re taken, 
either prior to or subsequent to August 30, lj ( J29. The 
superintendent of banks of the State of Alabama tes¬ 
tified that banks in voluntary liquidation wercj required 
to pay franchise taxes (K. 112, 113). Since that, is so, 


these facts, relative to the increase of the cap 


tal stock, 


the payment of taxes, and the issuance of permits 
simply represent the carelessness of the Government 
departments of the state of Alabama in the treatment 
of corporations created in that State. 

Inasmuch as the defendants have averted these 
facts and have placed some reliance upon them, it was 
error for the trial court to reject the testimony of 
the superintendent of banks of the State of Klabama, 
the only official competent to speak on the subject, rela¬ 
tive to the proper meaning and effect which plight be 
accorded these allegations of defendants if properly 
proved. The testimony of the superintendent of banks 
was offered by the plaintiffs for the purpose ofj showing 
that neither the increase in the capital stockj prior to 
the expiration of the charter, nor the assessment per- 
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mit fees and franchise taxes, nor the issuance of cor¬ 
poration permits subsequent to the expiration of the 
charter, nor all of these things together could under 
any circumstances be considered as an extension or re¬ 
newal of the corporate life, or as a waiver of the opera¬ 
tion and effect of section 7069. 


VII. 


Continued Examination Until Closing of the Bank by 
National Bank Examiners and Supervision by the 
Comptroller of the Currency Did Not Operate to Val¬ 
idate the Unlawful and Ultra Vires Business in 
Which the Directors Engaged Subsequent to August 
30, 1929, nor Did Such Examinations and Supervision 
Operate to Relieve the Director-Trustees from Their 
Liability for Failure to Accept the Trust Imposed 
on Them by Section 7069 or for Failure to Perform 
that Trust. 


The fact that the bank continued to operate as such 
after August 30, 1929, under the supervision and con¬ 
trol of the Comptroller of the Currency is quite im¬ 
material to the decision of this case. The bank was 
an Alabama corporation and its status as a corpora¬ 
tion and the rights, duties and privileges of its officers 
and directors were controlled primarily by the Ala¬ 
bama Statutes. The fact that the Comptroller of the 
Currency was required by law to supervise the con¬ 
duct of everv banking business carried on within the 
district was not a determination that the Park Savings 
Bank, organized in an outside state and in the District 
carrying on its business, was or was not an existing 
corporation according to the laws of the state in which 
the bank was organized. 



In any event, the failure of the Comptroller to 
question the bank’s existence and right to do business 
could in no way affect the operation of the controlling 
Alabama laws, which declared that the charter should 
expire after 20 years’ time, and that upon sucih expira¬ 
tion the bank should continue as a corporation de jure 
only for the purpose of liquidation, with the directors 
acting as trustees to effect the settlement of the dis¬ 
solved bank’s affairs. In this connection, the follow¬ 
ing excerpt from Anderson v. Akers, 7 F. S|upp. 924, 
936, is in point: j 

“The special master, while apparently recog¬ 
nizing the ultra vires character of these acts, 
thought that various statements of bank examiners 
in their reports, from time to time, to the Comp¬ 
troller of the Currency, expressing satisfaction 
with the course of the bank in this connection, had 
the effect of relieving the directors fron} liability 
for those acts. I am unable to agree 'frith this 
view. Assuming, as is found by the special master, 
that these statements of the examiners were 
brought to the attention of the directors,! it seems 
to me plain that such statements merely repre¬ 
sented the views of such examiners as individuals 
and could not make proper what was, as a matter 
of law, ultra vires and therefore unlawful, nor 
affect the liability of such directors for permitting 
what they must be deemed to have known was 
unlawfuI. ,, 
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VIII. 

The Trial Court, in Dismissing the Amended and Cross- 
Bills as to that Class of Depositors Existing on 
August 30, 1929, Departed from and Overruled the 
Prior Holding of Mr. Justice Adkins Which Disposed 
of This Phase of Liability in Favor of Appellants, 
and the Trial Court on This Question Ignored the 
Decision cf This Court in Thompson v. Park Sav¬ 
ings Bank, 77 Federal (2nd) 955, to the Effect that 
the Provisions of the Alabama Statute Inured to 
the Benefit of This Group of Depositors. 

Mr. Justice Adkins’ opinion of June 21, 1934, held 
that plaintiffs’ bills stated a cause of action against the 
defendants as to the depositors existing on August 
30, 1929, who thereafter left their balances in the bank 
(B. p. 40). In reaching this conclusion, he held: 

‘‘Section 7069 of the Alabama Code imposed 
certain duties upon the directors upon the expira¬ 
tion of the twenty-year period fixed in the charter, 
that is, on August 30,1929. It is alleged that after 
that date the directors continued to conduct the 
affairs of the bank as before. In my opinion they 
are liable to the depositors existing on August 30, 
1929, either for failure to accept the trust imposed 
on them by section 7069 or for failure to perform 
that trust.” 

This Court in its decision of April 29, 1935 (Thomp¬ 
son v. Park Savings Bank, 77 Fed. 2nd 955), affirmed 
this holding of the court below. The Court said, on 
page 959: 

“We are satisfied that the provisions of section 
7069 of the Alabama Code, supra, that the directors 
as liquidating trustees of the bank shall be ‘jointly 
and severally liable to its creditors and stock¬ 
holders to the extent of the property which may 
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come into their hands,’ relate solely to phe assets 
of the bank as they existed on August 30,1929, and 
do not refer to the deposits made with the bank 
after that date. This construction is justified by 
the language and purpose of the act.” 

In utter disregard of the holding of Mi*. Justice 
Adkins, and the opinion of this court, Mr. Chief Jus¬ 
tice Wheat in his decision, December 9, 1935, refused 
to hold the defendants liable to those depositors who 
were such on August 30, 1929. This was a clear and 
palpable error, not only because it overruled [these de¬ 
cisions, but also because it was in express disregard of 
the joint and several liability imposed by the [Alabama 
Statutes upon the directors. 

IX. i 

i 

The Trial Court Was Without Jurisdiction to Amend 
Its Decree of December 9, 1935, and the Amended 
Decree of January 3, 1936, Is Erroneous in that It 
Does Not Finally Dispose of the Claim of Depositors 
Who Became Such After August 30, 1929J as Was 
Done in the December 9. 1935, Decree. 

The liability of the directors to depositors who be¬ 
came such subsequent to August 30, 1929, w^s deter¬ 
mined against this class of depositors by Mrj. Justice 
Adkins. From this ruling this court allowed appellant 
a special appeal and after the judgment of [the trial 

court was affirmed by this court on the special appeal 
appellant petitioned the Supreme Court of the United 
States for the allowance of certiorari, to which the de¬ 
fendant directors objected on the ground that the 
decree sought to be reviewed was not a final judgment 
and was, therefore, not reviewable by the Unitdd States 
Supreme Court, citing Arnold v. United Stdtes, 263 
U. S. 427; Collins v. Miller, 252 U. S. 364, and Oneida 


Navigation Corporation v. Job & Co., 252 U. S. 521, 
and quoting in their opposition to appellant’s applica¬ 
tion for certiorari from the Arnold case as follows: 

“It is well settled that a case may not be brought 
here by writ of error or appeal in fragments; that 
to be reviewable a judgment or decree must be not 
only final, but complete, that is, final not only as 
to all the parties but as to the whole subject mat¬ 
ter and as to all the causes of action involved; and 
that if thq judgment or decree be not thus final and 
complete, j the writ of error or appeal must be 
dismissed for want of jurisdiction.” 

When the case was finally remanded no final order 
was taken on the decree of this court remanding said 
cause for further proceedings not inconsistent with the 
opinion of this court, reported in 77 Fed. (2nd) 995, 
and a trial was had at the conclusion of which the 
court entered its decree of December 9, 1935, re¬ 
ported on pages 64 and 65 of the record, which decree 
covered all classes of depositors in the subject bank. 
On December 20, 1935 (R. p. 71) the appeal was per¬ 
fected when the bond on appeal was approved and filed, 
but on January 3, 1936, the court signed an amended 
decree (R. pp. 72-73), which in effect purported to deal 
only with that class of depositors who were such on 
August 30, 1929, to which last decree appellants ex¬ 
cepted as to both form and substance (R. pp. 73-74). 

Obviously the court erred as a matter of law in sign¬ 
ing the amended decree since the court below lost juris¬ 
diction when the appeal bond was filed. This point has 
been repeatedly and conclusively determined as will be 
observed by the excerpts from the following cases: 

Goldsmith v. Valentine, 35 Appeals, D. C. 299, 301. 

“Rule 10 of this court provides, in effect, that 
an appeal from any order, judgment, or decree of 
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the supreme court of the District shall operate as 
a stay of execution or supersedeas, if an alppi oved 
bond is filed, conditioned for the successful prose¬ 
cution of such appeal. The conditions of this rule 
having been complied with, we see no reason why 
the appeal was not as effective in this case as in 
any other. Upon the perfecting of said appeal, the 
court below was ousted of its jurisdiction,! and the 
cause transferred to this court. Draper vl. Davis, 
102 U. S. 370, 26 L. ed. 121; United States ex rel. 
Craivford v. Addison, 22 How. 174, 16 L. ejl. 304.” 

I 

i 

Lasier v. Lasier , 47 Appeals, D. C. 80. 

“The appellant on December 21, 1915, noted his 
appeal in open court, and on December 24, 1915, 
filed the required appeal bond. This perfected the 
appeal (Chisholm v. Cissell, 12 App. D. |C. 203; 
Taylor v. Leesnitzer, 220 U. S. 90, 55 L. ed.|382, 31 
Sup. Ct. Rep. 371), and removed the decree from 
the jurisdiction of the lower court to thisi court. 
After that it was not competent for the lowbr court 
to make any change in the decree. Nor did tjhe rule 
in question, when correctly construed, purport to 
authorize it. The express purpose of the rple was 
to permit corrections to be made ‘ without tl^e form 
or expense of a rehearing.’ It therefore applied 
only to cases where rehearings could be granted 
by the lower court. That they could not] be so 
granted in a case pending in this court nfust go 
without saying. Two courts cannot have jurisdic¬ 
tion in the same case at the same time. (Morrin v. 
Lawler, 91 Fed. 693; Anderson v. Comptpis, 48 
C. C. A. 1, 109 Fed. 971; Keyser v. Farr, 10^ U. S. 
265,26 L. ed. 1025.” ‘ | 

Jackson v. Finance Corporation of Washington, 59 
Appeals, D. C. 309, 311. 

“The temporary injunction was issued bn the 
filing of the bill, and with the general decree dis- 
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missing the bill the court further decreed that, 
pending appeal, the temporary injunction should 
be continued on the giving of a bond by the plain¬ 
tiff in the sum of $6,000, which was done. The 
court undoubtedly had jurisdiction to so continue 
the temporary injunction in force and to require a 
bond to be given, but this could operate only to 
preserve the status quo, pending appeal. Merri¬ 
mack River Savings Bank v. Clay Center, 219 U. S. 
527, 31 S'. C t. 295, 66 L. Ed. 320, Ann. Cas. 1912A, 
513. From this decree the appeal removed the 
case from the further jurisdiction of the court.’’ 

In this connection, however, it will be noted that the 
decree of December 9, 1935, was proper insofar as it 
finally determined the rights of all classes of depositors 
and was a final decree which afforded them the oppor¬ 
tunity to have their case reviewed in a court of last 
resort. The only purpose appellees could have in in¬ 
sisting upon the decree of January 3,1936, would be to 
reverse the position taken in their objections to cer¬ 
tiorari on thei prior decision and now contend that that 
decision was final and hence was reviewable by the 
Supreme Court of the United States. Appellant can¬ 
not believe that this court will seriously entertain such 
a contention. 


Respectfully submitted, 

J. Bruce Kremer, 

George B. Springston, 
Herbert M. Bingham, 

H. Donald Kistler, 
Attorneys for Appellant Moran. 
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APPENDIX. 

Section 251 of the Constitution of Alabama provides: 

4 * Every banking company shall be required to 
cease all banking- operations within twenty years 
from the time of its organization, unless!the time 
be extended by law, and promptly thereafter, close 
its business; but after it has closed its bubiness, it 
shall have corporate capacity to sue and shall be 
liable to suits until its affairs and liabilities are 
fully closed.” 

Section 3481 of the 1907 Code of Alabama provides: 

“General powers of corporations—Every corpo¬ 
ration organized under Article 1 of this chapter 
shall have the following powers: 

(1) Time limit.—To have succession by its cor¬ 
porate name for the period limited in th<f certifi¬ 
cate of incorporation, and when no perio4 is lim¬ 
ited, perpetually; except that corporations formed 
for the purpose of carrying on the business of 
banking shall not be extended bevond twentv vears 
from the date of their organization, unless renewed 
or extended as in this chapter provided.” 

i 

The Certificate of Incorporation of the Pa^k Sav¬ 
ings Bank contained the following provision: i 

“Eighth. The duration of the bank shall con¬ 
tinue for a period of twentv vears from the date of 
its incorporation, with the privilege of extension 
from time to time as provided by the laws of the 
State.” 

The 1928 Code of the State of Alabama contained the 
following provisions: 

“Section 6383. Banking Corporation Mdy Ex¬ 
tend Existence. Any banking corporation lor any 
corporation engaged in doing a banking business 
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whether organized under a general law or by a 
special act of the legislature, or otherwise, may 
from time to time, at any time before the expira¬ 
tion of the original term of its corporate existence, 
extend its corporate existence for such additional 
period it may desire, not to exceed 20 years, in the 
manner prescribed in the next following section.” 

“Section 6384. Method of Extending Corporate 
Existence. The Board of Directors shall pass a 
resolution that such extension is desirable and 
shall call a meeting of the stockholders in accord¬ 
ance with the provisions of section 7002 of the 
Code to take action thereon, notice of which said 
meeting shall be filed with the state superintendent 
of bank^. If the holders in the larger amount in 
value of each class of stock having voting power 
shall vote in favor of such extension the proceed¬ 
ings shall be certified by the president and the sec¬ 
retary or cashier under the corporate seal, and 
proved and acknowledged as in case of deeds to 
real estate, and such certificate shall be filed with 
the superintendent of banks. If the proceedings 
and certificates are in proper form the superinten¬ 
dent of barks shall endorse his approval thereon, 
and thereupon the corporation shall file the same 
in the office of the probate judge of the county 
where such corporation has its principal place of 
business; and upon such filing the corporate ex¬ 
istence of such corporation shall be deemed ex¬ 
tended in accordance with said certificate.” 





Joseph T. Sheuiek, 

( )tis Beall Kent, 

Aitonicijs for Appellees. 
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I. Basis of Decision Below. 

The decision of the court below (Wheat, (|. J.) (R. 
pp. 113-116) rests primarily upon the principle ex¬ 
pressed in the maxim, volenti non fit injuria, cjne of the 
great juridical maxims of the law, coextensive in its 
application with the field of equity as well j as legal 
jurisprudence. Broom’s Legal Maxims, 264; 4 Hughes 
Grounds & Rudiments of Law, 1108; 67 C. J. 270. 

The Park Savings Bank was a going concern from 
the time of its incorporation up to the time ills affairs 
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were taken over by the Comptroller of the Currency. 
It was held out as a corporation and was dealt with 
as a corporation by all parties having transactions with 
it during this entire period. As pointed out by the trial 
Judge, 

By the acquiescence, the tacit consent of everybody 
concerned, the Alabama officers, the depositors of 
all classes, and the Comptroller of the Currency, 
charged with the immediate supervision of that 
bank here in the city, and all persons having deal¬ 
ings with it, it was, in the practical sense, continued 
as a banking corporation, receiving deposits, mak¬ 
ing reports, and in all other respects holding it¬ 
self out to the public, being treated by the public 
and by everyone concerned as a going concern en¬ 
gaged in the banking business here in the City of 
Washington. (R. p. 114) 

After August 30, 1929, the date on which the appel¬ 
lants contend the corporation ceased to exist as a bank¬ 
ing corporation, there was a complete change in the 
situation then existing. The accounts of the depositors 
changed, the assets changed, balances were withdrawn, 
interest was paid on accounts, new deposits were made, 
new accounts were opened, and the Comptroller of the 
Currency, through his receiver, took possession of the 
assets of the bank and paid dividends to all depositors, 
not on the basis of the situation existing on August 30, 
1929, but on the basis of the situation existing at the 
time the bank was closed in March, 1933—all this with 
the “tacit consent” of all concerned. Yet, say the appel¬ 
lants, it was the duty and obligation of the Court of 
Equity to disregard what had actually been done; to go 
back to August 30, 1929; to charge the directors of the 
bank with the duty of closing its business on that date 
and of distributing the assets as they existed on that 


date to the persons entitled to receive them if the bank 
had then been closed. j 

In the nature of the case, the court cou\d not do 
equity on the basis of the settlement of the bank’s af 
fairs as of August SO, 1929. The impossibility of re¬ 
storing the status of August 30, 1929, and thcj inability 
of the receiver and other plaintiffs asking Aid of the 
court to restore what had been paid out an<^ received 
under the course followed with the consent ojf all con¬ 
cerned, stood as an insuperable bar to the su|it. They 
had acquiesced in, consented to, and participated in 
what had been done. They could not restore tjhe status 
of 1929. * | 

In Deiveese v. Reinhard, 165 U. S. 386, 390, it is said: 

A court of equity acts only when and as conscience 
commands, and if the conduct of the plaintiff be 
offensive to the dictates of natural justice, then, 
whatever may be the rights he possesses ajnd what¬ 
ever use he may make of them in a court qf law, he 

will be held remediless in a court of equity. 

1 

I 

i 

I 

In Charleston Ry. Co. v. Hughes, 105 Ga. 1,70 A. S. 
R. 17, it is said: 

i 

‘He who would have equity must do eqiiity, and 
give effect to all equitable rights in the other party 
respecting the subject-matter of the suit’; Civ. 
Code, sec. 3924. The meaning of this maxim is, 
‘that whatever be the nature of the controversy be¬ 
tween two definite parties, and whatever b^ the na¬ 
ture of the remedy demanded, the court will not 
confer its equitable relief upon the party! seeking 
its interposition and aid unless he has Acknowl¬ 
edged and conceded, or will admit and provide for, 
all the equitable rights, claims, and demands justly 
belonging to the adversary party, and growing out 
of or necessarily involved in the subject nfatter of 


the controversy. It savs, in effect, that the court 
will give the plaintiff the relief to which he is en¬ 
titled, only upon condition that he has given, or 
consents to give, the defendant such corresponding 
rights as he also may be entitled to in respect of 
the subject matter of the suit’: 1 Pomeroy’s 
Equity Jurisprudence, sec. 385. Anyone going in¬ 
to a court of equity and asking its aid, whether 
that aid be such as could be obtained in a court of 
law, or whether it be of a character obtainable only 
in a court of equity, submits himself to the jurisdic¬ 
tion of the court, and in asking its aid subjects 
himself to the imposition of such terms as well- 
established equitable principles would require. 

The principle is illustrated in cases such as: 

Louisiana Agricultural Carp. v. Pelican Oil R. 
Co., 256 Fed. 822. 

Wyman v. Bowman , 127 Fed. 257. 

Union Cent. Life Ins. Co. v. Drake, 214 Fed. 536. 

Laswell Lumber Co. v. Lee Wilson Co., 236 Fed. 
322. 

Farmers' Loan and Trust Co. v. Denver L. & G. 

R. Co., 126 Fed. 46. 

and is well summed up in section 388, Pomeroy’s 
Equity Jurisprudence, as follows: 

With this explanation of its scope and meaning, it 
may be regarded as a universal rule governing the 
court of equity in the administration of its reme¬ 
dies, that whatever may be the nature of the relief 
sought by the plaintiff, the equitable rights of the 
defendant, growing out of or intimately connected 
with the subject of the controversy in question, will 
be protected; and for this purpose the plaintiff will 
be required, as a condition to his obtaining the re¬ 
lief which he asks, to acknowledge, admit, provide 
for, secure, or allow whatever equitable rights (if 


any) the defendant may have, and to th'at end the 
court will, by its affirmative decree, awgrd to the 
defendant whatever reliefs may be necessary in 
order to protect and enforce those rights. This 
principle is not confined to any particular kind of 
equitable rights and remedies, but pervades the en¬ 
tire equity jurisprudence, so far as it is (concerned 
with the administration of equitable remedies. 

The conclusion reached by the trial justice based on 
these fundamental conceptions of equity, and feeemingly 


unanswerable, is thus set forth on page 115 of the rec¬ 
ord : I 

• i 

It is not a question of whether anybod\| is guilty 
of doing anything wrong. It is not a question of 
the morals of the thing. 

The fact is that by the general acquiescence of 
all parties concerned that bank did contjnue as a 
going concern, receiving deposits, paying out de¬ 
posits, paying its indebtedness to some pelople and, 
in every respect, was not to be differentiated from 
a live, active, going bank. At this sta^e of the 
game I do not believe a court of equity^and that 
is the appeal; it is an appeal to equity—[I do not 
think a court of equity would be justified 
back and trying to treat that situation as 
have been treated under the statutes back 
1929. , 

The only equitable way to treat it now js as has 
been done by the Comptroller, to treat Ijhose de¬ 
positors as on an equal footing, distribute the as¬ 
sets pro rata in accordance with the clainjis of the 
group. 

That is the way, it seems to me, as being! the only 
equitable procedure, and that is what the ^ppeal is 
to the court of equity. 


in going 
it should 
there in 


* * * * * # * 

It would be inequitable, in my opinion, toj enforce 
the letter of that Alabama statute, to awhrd 4 the 
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pound of flesh’—for that is what it amounts to— 
because of a mere technicality. 

In a practical sense, there is no difference be¬ 
tween the situation of the man who put his money 
in there on the 29th day of August, 1929, and the 
man who put his money in there a week later, and 
the practical course of management has been to 
treat them all alike. 

This decision is in entire harmony with the decisions 

* 

of this court in American Surety Co. v. Moran , 64 App. 
D. C. 127, and Thompson v. Park Savings Bank, 64 
App. D. C. 308, a former appeal in this court, both in¬ 
volving specifically the status of the Park Savings 
Bank after August 30, 1929. The authorities therein 
cited and approved are also discussed in our principal 
brief herein on pages 11-13, and in our brief filed in the 
former appeal No. 6328, to which we beg leave to refer 
as if filed herein. 

II. Erroneous Basis of Appellants’ Argument. 

The argument of the appellants is based upon the as¬ 
sumption that the failure to observe the letter of the 
statute as to the form and method of extending the 
charter term, resulted ipso facto in the dissolution of 
the corporation as a bank and a positive prohibition 
against any banking business by the corporation after 
the expiration of the term. Things actually done there¬ 
after, by the directors, stockholders, depositors, the 
Comptroller of the Currency, and the officers of the 
State of Alabama, are passed over as of no signifi¬ 
cance or effect. 

But, even in the absence of the things done there¬ 
after, the provisions of the state law relied on are not 
reasonably susceptible of the construction contended 
for. 


The state constitution provides that 

Every bank or banking company shall be required 
to cease all banking operations within twenty 
years from the time of organization * * and 
promptly thereafter close its business; but after 
it has closed its business it shall have capacity to 
sue and shall be liable to suit until its affairs and 
liabilities are fully closed. (R. p. 109) j 

Section 7069 of the state code provides thajt 

Corporations whose charters expire by limitation 
and are dissolved by forfeiture, or by any other 
cause, except by judicial decree, exist is bodies 
corporate for the term of five years aftef dissolu¬ 
tion .and the directors shall be trustees 

thereof, with full power to settle their affairs. 

but not for the purpose of continuing their busi¬ 
ness.(R. p. 108). 

The Appellants erroneously assume these provisions 
are self-executing. This court, in Americap Surety 
Co. v. Moran, supra, says: 

It does not appear that any action or proceeding 
was brought on behalf of the state of Alabama or 
of the District of Columbia during this period for 
the purpose of forfeiting the bank’s charper, or of 
enjoining the bank from continuing thej banking 
business, nor that the statutes of Alabahia or of 
the District of Columbia impose any pejialty for 
such proceedings as the bank pursued, nor that 
they denounce the contracts made by the bank 
under such circumstances as null and void. 

And in Thompson v. Park Savings Bank, 64 App. 
D. C. 308, 312, it is said: 

So long, therefore, as Alabama took no (action to 
dissolve the corporation, it continued to e^ist. * * * 
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In Huey v. Bank, 177 Ga. 64,169 S. E. 491, it is held: 

It is not now the law that a corporation is deprived 
of all semblance of legality merely by the expira¬ 
tion of its charter. 

On this point we also respectfully refer to the brief 
of Mr. Fitts, (Counsel for the Reconstruction Finance 
Corp.) filed as amicus curiae in Thompson v. Park 
Savings Bank, No. 6328, the former appeal in this case, 
and desire to adopt his argument as part of this mem¬ 
orandum. 

The highest court of Alabama, in Leliman-Durr & 
Co. v. Warner, 61 Ala. 455, 464, says, 

Hence the rule stated in the text books, and rec¬ 
ognized by repeated decisions of this court, that 
the legality of the existence of a corporation, or 
the question of the forfeiture of its charter, if it 
has once had a legal existence, will not he inquired 
into collaterally, as in suits by or against the cor¬ 
poration -* 

It is clear from the record that all the banking busi¬ 
ness of the corporation was conducted in the District. 

*In support of their contention that mere expiration of the charter 
term dissolved the corporation so far as power to conduct business is con¬ 
cerned, the appellants cite two Alabama cases,— Weatherly v. Capital 
City Water Co., 115 Ala. 156 and Anderson v. Buckley, 126 AJa. 623. In 
Weatherly, a decree of dissolution had been entered in a suit brought by 
the state for the purpose; and the assets of the corporation were in the 
hands of the directors who had accepted and entered upon the duties of 
liquidating trustees. Demurrer was sustained to the bill of a creditor 
seeking appointment of a receiver to take over and liquidate the assets 
on the ground there was no necessity for receivership. In Anderson, 
there was no intention to continue the business, and no assertion, either 
by notice or user, of claim to the privilege of extension of the charter 
term. On the contrary, the charter with the privilege of extension had 
been clearly abandoned; for upon the expiration of the term the business 
had been actually closed and the directors had accepted and entered upon 
the duties of liquidating trustees. Dissolution of the corporation was 
effected following expiration of the charter term as contemplated by sec¬ 
tion 7069 of the State code. 

It would seem clear that neither of these decisions are pertinent to 
the facts of the present case. 
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Its operations were not supervised by the st4te of Ala¬ 
bama, but by the Comptroller of the Currency under 
statutes subjecting the corporation in the district to 
like control to that exercised over national })anks, in¬ 
cluding the power to permit it to operate, to require 
regular reports, to examine all its transactions and to 
take over its business, wind up its affairs aqd distrib¬ 
ute its assets. The state of Alabama, exercising no 
supervision over its operation, was concerned with the 
corporation principally for the fees and taxejs paid by 
the corporation into its treasury. 

The statute of the state authorized the extension of 
the charter and by the terms of the charter the right 
to have such extension was expressly granted to the 
corporation. The bank did not desire or expect to 
close its business. The state had no objection to grant¬ 
ing the extension, and the granting of the Extension 
was merely a matter of notice and application to the 
state. 

An examination of the proceedings had in 1928, with 
respect to increase of capital stock, (R. ppj 96-101) 
within the year preceding the expiration of j;he char¬ 
ter term, shows conclusively, we think, the purpose 
and intent of the bank to continue , not to close\ its busi¬ 
ness. The mere application for such increase, with¬ 
out more, just prior to expiration of the charter term, 
clearly implied the expectation to continue aijd not to 
close the business. The letter of the Superintendent 
of Banking, showing his complete lack of touch with 
or supervision of the bank’s affairs, (R. p. l(jX)), also 
shows his contemplation and understanding of the 
bank’s purpose and desire to continue with hi^ sugges¬ 
tion and advice as to the form of application to be 
made for extension. And the reply of Stunz, ijhanking 


him for his suggestion, advised that “we will take this 
matter up in due course.” The application sent to 
the state in 1928 may not have been in the strict form 
of an application for extension. But it was at least 
notification of the desire and purpose of the stock¬ 
holders and directors to continue in business. Had 
the directors’ notice to the stockholders and the reso¬ 
lution they actually passed, (R. p. 97) all in the man¬ 
ner prescribed by section 6384, contained the addi¬ 
tional words, 4 ‘and extend the charter”, it could not 
be doubted that the terms of the section would have 
been literally complied with. And yet, with such 
change, the notice and resolution could hardly have 
more plainly indicated the purpose of the directors 
and stockholders to continue and not to close the 
business. And the letter of Stunz, (R. pp. 100-101) 
also clearlv indicates the intent to continue and to 

V 

make the notice and application letter-perfect. 

Now, how did the state’s officers understand this 
matter? Was the defect in the resolution such that 
the state could not waive it? Was there anvthing to 
indicate that the directors and stockholders proposed, 
in violation of good faith, to usurp the authority of 
the state to continue as a banking corporation? Even 
had there been attempted usurpation, the highest court 
of Alabama, in Lehman-Burr and Co. v. Warner, 61 
Ala. 455, 464, says, 

The state may acquiesce in the usurpation and 
may v'aive the breach of the conditions on which 
rightful corporate existence depends. Within its 
sovereign pow r er rests the election of acquiescence, 

waiver, or disputation. The waiver must be 

presumed until the state intervenes . The corpo¬ 
ration incurs all its liabilities, is estopped from 
disputing them, and without infringing on the 
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rights of the state, an individual cannot\ be heard 
to inquire into the riglitfidncss of corporate ex¬ 
istence. 

Not only was there no attempt at usurpation; the 
omission was not in fact an omission of subsiance. It 

i 

was, as Chief Justice Wheat designates it, |“a mere 
technicality”. ! 

Moreover, we are not remitted to presumptions as 
to whether the state waived the technicality. The 
state, as already observed, had no apparent] interest 
in supervision or examination of the bank doing busi¬ 
ness in the District. But from the beginning it claimed 
and collected fees and taxes. Did the state cljiange or 
modify its course after the expiration of the charter 
period or abandon its claims against the corporation 
as a corporation? It collected annual franchise 
taxes , (R. p. 80, par. 4) at the rate of $200.00] a year; 
the last being paid on April 28, 1932. And that there 

mav be no doubt that the franchise tax was collected on 
* 

the franchise to do business and not as suggested by 
appellants on privilege or obligation of th^ direc¬ 
tors to care for, liquidate and distribute its assets,— 
an obligation imposed by law regardless of j statute 
upon the directors of a corporation, when thiy have 
closed its business—let it be noted that the st^te, for 
a consideration of $30.00 a year issued permits or li¬ 
censes to carry on business for each calendar year 
after the expiration of its charter term, (R. p. $0, par. 
4) up to and including the year 1933, and the business 
for which such licenses or permits issued was (specifi¬ 
cally banking. (R. p. 101) j 

Under these circumstances can it be conceived that 
the state did, or that it would, dispute the corporate 
existence of the bank? Nay, it may be doubtecj if the 


state could dispute the bank’s corporate existence. In 
equity, volenti non fit injuria may apply even to a 
state; for, as observed by the Supreme Court of the 
United States in Tulare Irrigation District v. Shepard, 
1S5 U. S. 1,15, 

proof that the corporation was acting as such, 
under legislative action, would be sufficient evi¬ 
dence of right, except as against the state, and 
private parties could not enter upon any question 
of regularity. And the state itself may justly be 
precluded, on the principle of estoppel, from rais¬ 
ing such an objection where there has been long 
acquiescence and recognition. 

CONCLUSION. 

From whatever angle the decree appealed from is 
viewed, it is fully supported by reason and authority 
and necessarily follows the previous decisions of this 
Court as to the status of the defendant bank after Au¬ 
gust 30, 1929. 


Respectfully submitted, 

Joseph T. Sherier, 
Otis Beall Kent, 
Attorneys for Appellees. 
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Joseph W. Thompson, Et Al., Appellants, 
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Park Savings Bank, Et Al., Appellees | 


REPLY BRIEF ON BEHALF OF APPELLANTS 


Analysis and Criticism of the Statement of tljie Case 
Made in the Brief Filed by Appellee Directors 

The bill of plaintiffs and the cross-bill of jhe Re¬ 
ceiver both allege that the charter of the Park Savings 
Bank expired on August 30, 1929, by reason of the 
failure of the director defendants to take anvi of the 
steps required by the Alabama laws necessary to ex¬ 
tend the charter life and that said corporatioij there¬ 
upon became subject to Section 7069 of the Alabama 
Code which dissolved the corporate existence I of the 
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bank for the purpose of doing a banking business and 
continued the de jure corporate existence of the bank 
for five years for the purpose of liquidation, expressly 
prohibiting the corporation as such from any continu¬ 
ance of its business as a bank. 

The brief filed on behalf of the appellee directors 
states as a matter of fact on page 2: “On October 11, 
1928, the charter of the Bank was amended to increase 
its authorized capital from $50,000 to $100,000; every 
prerequisite to an extension of the Bank’s corporate 
charter, as prescribed by the governing statutes of 
Alabama, having been thereby substantially observed. 
R. pp. 96-99; Ala. Code Sec. 6384.” 

Appellants consider that the Record discloses the 
unquestioned incorrectness of the above statement 
relative to the alleged extension of the charter. As 
hereinafter shown the Record does not support this 
statement, and on the contrary clearly shows that no 
proceedings whatever were taken for the purpose of 
extending the bank f s charter life and that subsequent 
to the increase of capital stock the bank teas advised 
by the State of Alabama that unless proceedings were 
taken within the folioicing year the bankas charter 
would expire , which , in fad, it did. 

The statement of evidence contained on pages 78 to 
116 of the Record conclusively shows, (1) that the pre¬ 
requisites looking to the extension of the bank’s cor¬ 
porate charter which the appellee directors allege as 
a fact were substantially complied with consisted of a 
stockholders’ meeting called August 30, 1928, and held 
on October 2, 1928 (R. p. 96), for the purpose of in¬ 
creasing the capital stock of the bank from $50,000 to 
$100,000 and. declaring a 100 per cent stock dividend 
to the stockholders; a certificate dated October 6, 1928, 
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being a report as to the increase of the capital stock of 
the Park Savings Bank made in pursuance t(b Section 
7003 of the Civil Code of Alabama filed for record Oc¬ 
tober 23, 1928, in the Office of Records for the Probate 
Court of Jefferson County, Alabama (R. pp. 97, 98); a 
certificate of C. E. Thomas, Superintendent of Banks 
for the State of Alabama, certifying to the regularity of 
the proceedings held for the purpose of increasing the 
capital stock of the bank from $50,000 to $100,000 (R. 
p. 98) with the certificate of the Judge of the Probate 
Court certifying said papers as a true, correct and 
complete copy of the certificate of increase of capital 
stock (R. p. 99); (2) that on October 19, 1928, Robert 
S. Stunz, Executive Vice President of the bank wrote 
C. E. Thomas, Superintendent of Banks, for the State 
of Alabama, advising the Superintendent of] Banks 
of the steps taken for the purpose of incread 
bank’s capital stock and requesting informaticj 
the status of the matter inasmuch as the bank 
to distribute the stock dividend of 100 per cent to its 
stockholders; (3) that on October 22, 1928, by letter 
from C. E. Thomas, Superintendent of Banks, i;o Rob¬ 
ert S. Stunz, Vice President of Park Savings Bank, 
advice was made of authority to increase the Icapital 
stock from $50,000 to $100,000, in which letter {he Su¬ 
perintendent of Banks advised that the bank’s Charter 
would expire the following year and that if they de¬ 
sired to continue operating under the original charter 
it would be necessary, during 1929, to file appl 
for renewal of the charter; (4) that by letter 
October 26, 1928, the bank advised C. E. Thomas, Su¬ 
perintendent of Banks, that the bank thanked the 
Superintendent of Banks for calling its attention! to the 
fact that the charter expired in 1929 and advised him 
that it would take the matter up with him in due cjourse. 


ing the 
n as to 
desired 


jication 
dated 
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The appellants believe that the foregoing statement 
of facts as disclosed by the Record needs no comment 
and completely refutes the erroneous averments of the 
directors that every prerequisite for the extension of 
the bank’s corporate charter as prescribed by the gov¬ 
erning statutes in Alabama was substantially observed 
bv the stockholders, directors and officers of the bank. 

The appellee directors further state in their brief on 
page 2 that; “The appellant depositors of the Bank 
continued until March 3, 1933, to deposit their funds 
with the Bank, as they had done prior to August 29, 
1929, except that the appellant Thompson did not until 
after the latter date become a depositor of the Bank” 
(R. p. 79). 

That the above statement is not a fair and accurate 
statement of facts as shown by the evidence readily ap¬ 
pears from an examination of the Record. 

The Record shows, with respect to the above allega¬ 
tion of fact, by the undisputed testimony of John F. 
Moran, Receiver of Park Savings Bank, “that he made 
an examination of the savings deposits of the Park 
Savings Bank to determine the character of said ac¬ 
counts before and after August 30, 1929; that with re¬ 
spect to savings accounts which were opened before 
August 30, 1929, existing on that date, there were four 
classes of such accounts, namely, a large group of 
savings depositors who neither deposited in nor with¬ 
drew from their accounts in said bank after August 30, 
1929” (R. p. 104). 

The Record further shows, on page 106, that there 
was introduced in evidence “Ledger cards of the Park 
Savings Bank disclosing the liabilitv of the bank to its 


5 


savings depositors who opened accounts pricer to Au¬ 
gust 30, 1929, such depositors falling into foi|r classes 
or groups as hereinafter set forth: Group 1.1 Deposi¬ 
tors existing on August 30, 1929, who neither made 
deposits nor withdrew funds from their (accounts 
thereafter, the only transactions reflected oiji the ac¬ 
counts representing interest credits made by the bank. 
As representing this group, there was rceived in vi- 
dence twenty-three of the bank’s savings account 
ledger cards.” 

The appellee directors further state as a fact on page 
3 of their brief: “It does not appear that any state or 
federal statute imposed anv penultv upon a continuance 
by the Bank of its general banking business after Au¬ 
gust 29, 1929, or denounced as void any contract made 
bv the Bank in the attendant circumstances.” 

The Record, page 109, shows that Section 70(19 of the 
Alabama Code provides that corporations ejdst for 
five vears after dissolution bv limitation or forfeiture 
only for the purpose of liquidation “but not for the 
purpose of continuing their business.” 

The Con./iPufion of Alabama (R. p. 109) provides 
that evcrv bank or banking company shall be required 
to cease all banking operations within twenty years 
from the time of its organization, unless the time be ex¬ 
tended by law, and promptly thereafter close its busi¬ 
ness. 

Appellants contend that this statute and Constitu¬ 
tional provision denounce as void any contract made 
by the bank because the law prohibited the vcjry en¬ 
gagements which were the subject of the voijd con¬ 
tracts. 

The appellee directors’ brief further states, oji page 
3, that none of the bank’s depositors ever dealjt with 
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the appellees “otherwise than as directors of the cor¬ 
poration” and refers to page 81 of the Record to 
support this statement. The Record is silent as to 
any dealings by the depositors with the directors or 
any one el^e as a corporation and on the contrary 
states that after August 30, 1929 the general banking 
business was carried on in the name of the Park Sav¬ 
ings Bank until the bank closed on March 6, 1933, 
which implies neither corporate character nor corpo¬ 
rate capacity. 

The weakness of the case of appellee directors is 
shown in the fact that in their statement of the case 


there is inserted, on pages 4 and 5 of their brief, para¬ 
graphs 3, 4, 5, 6, 7, 8 and 12 of a motion to dismiss the 
amended bill. It appears that the appellee directors 
desire the Court to accept as a statement of facts in 
the case the unproved averments contained in their 
motion to dismiss and in their answer. 

Appellants respectfully submit that in lieu of pages 
4 and 5 of the brief filed on behalf of the appellee 
directors the Court should insert and consider only 
the statement of evidence contained on pages 78 to 116, 
inclusive, of the Record, which consists of the proved 
facts upon which this Court must determine the issues 
presented in this appeal. Tn this connection appellants 
point out to the Court that the motion to dismiss 
and the answer of appellees is signed only by the 
directors as an alleged defense, but the statement of 
evidence is signed by the presiding Justice who heard 
the case below. 


The brief of appellees states as a fact, at page 7, that 
“interest was paid on all those accounts which had 
remained inactive from August 29, 1929, to the date of 
the closing of the bank.” The Record, at page 106, 
discloses, not that interest was paid, but that “the only 
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transactions reflected on the accounts (weije those) 
representing interest credits made by th^ bank.” 
(Words in parenthesis supplied.) 

The last paragraph of the statement of thej case, on 
page 7 of appellee’s brief, states that the Court’s de¬ 
cree dismissing the amended and cross bills, [filed De¬ 
cember 9, 1935 (R. pp. 64, 65), was revised py inter¬ 
lineation by counsel for the appellants withouj: consent 
of the appellees, from which it would appjear that 
counsel for the appellants had secretly, without notice, 
changed the decree of the Court. The fact isj that the 
interlineation in the decree was made in oppn Court 
at the time of signing of the decree on December 9, 
1935, with the full knowledge of the Court aijd in the 
presence of Otis Beall Kent, counsel for the ajppellees. 
The purpose of the interlineation was to secuije a final 
order of the Court below in conformity with tfhe man¬ 
date of this Court on its previous appeal. The ^mended 
decree of the Court below on January 3, 1936, ts defec¬ 
tive and erroneous in this respect, for it fails Ito make 
final disposition of the case as to that class of deposi¬ 
tors of the bank who became such after August 30, 
1929. j 

DISCUSSION OF APPELLEE’S ARGUMENT 

i 

i 

L | 

I 

The appellees’ argument respecting the alleged in¬ 
consistency of the Receiver in maintaining! a suit 
against the American Surety Company and [filing a 
cross-bill in this case is without merit in that it over¬ 
looks the fact that the Receiver is a statutory Receiver 
appointed by the Comptroller of the Currency for a 
corporation in regard to which this Court, in Thomp- 
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son v. Park Savings Bank, 77 Fed. (2) 955, held that 
“under the statutes of Alabama, the bank’s existence 
as a de jure corporation was continued for the period 
of five years following August 30, 1929. The corporate 
powers of the bank, however, during this period were 
limited to the liquidation of its affairs, and it was ex¬ 
pressly prohibited from continuing a general banking 
business during this time.” The position of the Re¬ 
ceiver in the instant case is that he is suing as a statu¬ 
tory Receiver of a corporation which, after August 30, 
1929, was a de jure corporation for liquidation pur¬ 
poses, and as such still subject to the Comptroller’s 
visitorial powers. He asks the Court to give effect to 
the provisions of Section 7069 of the Alabama statutes 
governing this corporation. 

In the suit filed bv the Receiver against the American 
Surety Company of Xew York the Receiver success¬ 
fully contended that notwithstanding the plea of the 
expiration of the bank’s charter he was entitled to re¬ 
cover the losses sustained which were protected by the 
Surety Company’s Banker’s Blanket Bond because the 
Surety Company had received and retained the pre¬ 
miums and was charged by law with a knowledge of 
the character of both the corporate existence and the 
corporate capacity of the bank. It is incorrect for the 
appellee directors to contend that the Receiver would 
make the bank a corporation for his purpose of being 
Receiver but not a corporation for the purpose of suing 
its directors and stockholders. In the American Surety 
Company bond case the Receiver sued as the statutory 
Receiver appointed by the Comptroller of the Currency 
and in the instant case the Receiver is suing in the 
same capacity and asserting that while the dr jure 
corporation for liquidation purposes continued after 
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August 30, 1939, the de jure corporate capacity of the 
bant: for the continued operation of its business was 
expressly prohibited to the corporation, when on Au¬ 
gust 30, 1929, the charter life and corporate Rapacity 
for the continuation of its business was dissolved and 
terminated by legislative fiat. j 

II. 

The appellee directors still contend that tl^e Park 
Savings Bank after August 29,1929, was a de fijcto cor¬ 
poration. not withstanding that the controlling Alabama 
statute, (R. pp. 108, 109) Section 7069, refer^ to the 
corporation in four places as a dissolved corporation: 

(a) Exist for five vears after dissolution bv limita- 
tion or forfeiture for certain purposes; 

(b) Corporations whose charters expire by! limita¬ 
tion and which are dissolved bv forfeiture or|bv any 
other cause; 

7 * i 

(c) Exist as bodies corporate for the term of five 
vears aft f, r such dissolution; and 

(d) Sue for and recover the debts and property of 
the dissolved corporation, in the corporate nam|e. 

The previous opinion of this Court obviousljv over¬ 
looked the dissolution of the corporation by legislative 
hat expressed in precise terms in the statute, ljurther, 
the Court’s conclusion that the continued conduct of 
the bank’s business as a general banking corporation 
was ultra vires does not sufficiently describe the status 
of the bank or of the business thereafter conducted be¬ 
cause the Alabama statutes not only made the continued 
conduct of a banking business as such ultra vii*es, but 
said statutes absolutely prohibited further conduct of 
the business of banking by the Park Savings Ba[nk as a 


! 
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corporation. In this situation the Supreme Court of 
the United States has consistently held that contracts 
of a corporation beyond or outside its corporate powers 
are not voidable only but absolutely void. Central 

+ V 

Transportation Co. v. Pullman Palace Car Co., 139 IT. 
S. 24; Texas, dc Pacific Railway Co. v. Potiorff, 291 U. 
S. 245. A careful examination of this Court’s previous 
opinion discloses that this Court revitalizes the corpo¬ 
rate powers prohibited the corporation by law, by giv¬ 
ing to the corporation either de jure or de facto capac¬ 
ity as a corporation merely because the directors ille¬ 
gally continued the business prohibited to the corpora¬ 
tion under the law of its creation. The effect is to 
clothe with corporate capacity the transactions which 
the law prohibited. 

The Supreme Court of the United States in Central 
Transportation Co. v. Pullman Palace Car Co., 139 
U. S. 24, 60, rejects the rule of law announced by this 
Court on this subject where it said: 

“When a corporation is acting within the gen¬ 
eral scope of the powers conferred upon it by the 
Legislature, the corporation, as well as persons 
contracting with it, may be estopped to deny that 
it has complied with the legal formalities which 
are prerequisites to its existence or to its action, 
because i such requisites might in fact have been 
complied with. But when the contract is beyond 
the powers conferred upon it by existing laws, 
neither the corporation, nor the other party to the 
contract, can be estopped by assenting to it, or by 
acting upon it, to show that it was prohibited by 
those laws. ’ 9 

As late as February 5, 1934, the court, in the case of 
Texas <£ Pacific Railway Co. v. Pott or ff, 291 U. S. 245, 
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reaffirmed this rule and said at page 260: j 

I 

i 

“It is the settled doctrine of this cqurt that no 
rights arise on an ultra vires contract, ^ven though 
the contract has been performed and tl^at this con¬ 
clusion cannot be circumvented by Erecting an 
estoppel which would prevent challenging the 
legality of a power exercised/ ’ j 

I 

The rational of rules of estoppel and ultra |vires is not 
founded upon a fictional corporate existence. It de¬ 
pends upon authority of the corporation \o exercise 
corporate functions, which have been exceedjed. It has 
never been invoked to aid those who masquerade in the 
guise of a corporate entity which has no factual capac¬ 
ity or existence. In this case the continuance of the 
corporation for liquidation purposes is a lqgal fiction 
and it remains, as described in Texas & Pacific Railway 
Co. v. Pottorff, 291 U. S. 245, a “juridical person/’ Its 
only purpose is to enable the directors, as trustees, to 
collect and distribute assets. The court, by pie use of 
the word “estoppel,’’ clothes the directors continuing 
the prohibited business with corporate existence and 
corporate powers expressly denied to the corporation 
by the law of the state of its creation. 

I 

i 

i 

In the leading Alabama cases the courts have de¬ 
termined the question contrary to the opinion handed 
down in this court’s previous decision. In Anderson 
v. Buckley, 126 Ala. 623, the Court held: j 


“The dissolution of the corporation was 'hot a vol¬ 
untary dissolution as upon petition by a majority 
of the stockholders owning three-fourths of the 


stock, but involuntary by operation of the law and 
as much so as if its charter had been forfeited by 


i 





decree or judgment of a court of competent juris¬ 
diction upon adversary proceedings instituted for 
that purpose.” (Italics ours.) 

And in the case of Weatherby v. Capital City Water 
Co., 22 So. 140, the court held: 

“Upon dissolution, the corporation is essentially 
dead, except for the general purpose of collection 
of assets. * * * For the purpose of the enterprise 
or business for which it was chartered to carry on, 
it is as essentially dead as if we had no statute 
continuing its life for the other specified pur¬ 
poses—as if, indeed , it had never existed at all; 
and this by the words of the statute, which declare 
it to be non-existent for the purpose of carrying 
on its business.” (Italics ours.) 

III. 


The brief of appellees is based mainly on the propo¬ 
sition that the depositors dealt with the bank after 
August 30. 1929, hence are estopped to deny corporate 
capacity, and on page 15 of their brief the directors 
refer to what they consider the facts which support the 
principle involved. This court will notice that the brief 
filed on behalf of the appellant Moran contends: 


(a) ‘*Xo facts were pleaded or proved by de¬ 
fendants which would create an estoppel against 
appellant Is assertion of the liability created by Sec¬ 
tion 7069 of the Alabama Code or which would 
estop them from recovering from the defendant 
directors for said directors’ failure to perform the 
trust created thereunder.” 


and on page 38 of his brief appellant Moran contends: 
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(b) “There was no evidence by any parties to 
the action to substantiate any alleged claim that 
depositors and other creditors of the Park Savings 
Bank dealt with said bank as an existing (corpora¬ 
tion subsequent to August 30, 1929; henccl the con¬ 
clusion of law of the court below that tl^e bank’s 
depositors and other creditors are estbpped to 
question its corporate existence, by reasoiji of such 
alleged dealings, is without foundation injfact and 
is unsupported by record proof.” 


The Receiver of the bank on 


page 33 of his brlief says: 


“The record may be searched in vain j for any 
evidence which would give the slightest support to 
the Court’s conclusion of corporate dealing. The 
law, in such a case, requires the person attempting 
to raise the estoppel to plead and prove the facts 
necessary to support such estoppel. In the ab¬ 
sence of proof the defendant directors cajnnot as¬ 
sert that doctrine as a defense. United States v. 
Interstate R. Co., 14 F. (2) 328.” 

In reply to this contention the appellee directors in 
their brief, page 15, refer, not to the facts of the case 
as set forth in the statement of evidence, ahd upon 
which this Court must decide this case, but to^the im¬ 
proved allegations of their answer. Appellant again 
asserts that there is no evidence in the case to (support 
the defense of corporate dealing which wouldj justify 
the Court in even considering a defense of this char¬ 
acter. An answer is not evidence, it is a statement of 
what the defendant hopes to be able to prove knd the 
Court is required by law to look not to what is contained 
in an answer, but to what the evidence itself s\iows in 
order to ascertain the facts upon which a judgment or 
decree may be founded. 
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The statement of evidence contains not the slightest 
proof that the depositors of the bank dealt with the di¬ 
rectors in a corporate character or capacity, and when 
the plaintiffs (appellants here) announced that they 
had rested their case with the request that the case be 
referred to the auditor for the purpose of taking testi¬ 
mony, “counsel for the defendants (appellee directors) 
announced to the court that they had no proof to offer 
(R. p. 113). 
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BRIEF ON REARGUMENT. 


SUMMARY OF FACTS. 

The facts underlying this appeal are not in dispute 
and may be briefly summarized. The Park Sjavings 
Bank was incorporated on August 30, 1909, and [by the 
express terms of its charter, was to continueJ for a 
period of twenty years. Section 251 of the Constitu¬ 
tion of the State of Alabama required the baijk “to 
cease all banking operations within twenty year$ from 
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the time of its organization, unless the time be extended 
by law, *' etc. 

Section 63S3 of the Alabama Code (R. 67) provided 
that the charter might be extended for “the original 
term of its corporate existence” * * * “at any time 
before the expiration’ ’ of its charter ; and Section 6384 
provided the “method of extending corporate exis¬ 
tence.” The unchallenged facts further disclose that 
no such extension was ever had or even applied for, 
in default of which the amended bill of complaint and 
cross-bill charged that upon the expiration of the 
bank’s charter on August 30, 1929, Section 7069 of the 
1928 Code of Alabama became applicable and that the 
Bank thereafter existed as a corporation de jure for a 
period of five years for the sole purpose of liquidation 
“but not for the purpose of continuing” its banking 
business; that the directors of the bank at the expira¬ 
tion of its charter became and were liquidating trus¬ 
tees (R. 8 & 47), and because of their failure to enter 
upon or discharge their duties as such, they were by 
virtue of the! statute of the State of Alabama and the 
applicable decisions of its Supreme Court: 


(a) jointly and severally liable as trustees to the 
extent of the assets in their hands as of August 
30, 1929, the date of the expiration of the char¬ 
ter of the bank, and 

(b) Jointly and severally liable as private bankers 
to the depositors after August 30, 1929, when 
the bank was dissolved by the express terms of 
Section 7069. 


The stipulation of facts fixes the assets of the bank 
as of August 30, 1929, in the sum of $4,122,789.84. The 
testimony of the Receiver of the bank establishes the 
liability to both classes of depositors as of March 6, 
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1933, when the bank was closed by executive carder, to 
be $3,973,197.59. The burden of showing howj far the 
assets as of August 30, 19*29, were applied towkrds the 
liquidation of claims to the cestui que trust as of that 
date, is upon the appellees, who concede in their an¬ 
swer that these assets were employed in the continua¬ 
tion of a general banking business expressly j prohib¬ 
ited by the terms of the statute and were thjus com¬ 
mingled with the deposits received after the j expira¬ 
tion of the bank’s charter. The unscrambling of this 
situation is not the function of this Court and may be 
accomplished only by an accounting as praye^ for in 
the bill and cross-bill. I 

The stipulation of facts (R. p. 80) recites tjhat the 
defendants did not liquidate or account as trustees for 
the assets of the bank on August 30, 1929; that no 
steps whatever were taken to amend the bank is char¬ 
ter to continue its corporate life or for any purpose 
other than to increase the capital stock of the bank 
from $50,000.00 to $100,000.00 in order to declare a 
stock dividend, consummated in October, 1928, nearly 
a year before the expiration of the charter. 

On October 22, 1928, the Superintendent of j Banks 
of Alabama advised the Bank with reference i to in¬ 
crease of capitalization as follows (R. p. 100): j 

“I note from your papers filed that your char¬ 
ter expires in 1929. Under the laws of Alabama a 
bank charter is limited to 20 years, therefore we 
are placing the matter before you , and if you wish 
to continue operating wider your original] char¬ 
ter it will be necessary during the year 1929\ to file 
an application for renewal of charter.” j 

That the bank, through its officers, officially (recog¬ 
nized that they had no right to continue under! their 
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charter to operate after the twenty-year period with¬ 
out renewal, also affirmatively appears from the official 
reply of the bank, through its vice-president and cash¬ 
ier, under date of October 26, 1928, as follows: 

“I thank you for calling our attention to the 
fact that our charter expires in 1929, and we will 
take this matter up with you in due course.” (R. 
p. 101) 

The hearing on the merits, in the Court below, was 
closed without any evidence being offered by the ap¬ 
pellees, except that contained in the stipulation of 
facts incorporated in the statement of evidence (R. 
78), which admits substantially all the averments of 
the bill and cross-bill, but in support of an alleged dc 
facto status appellees rely on 

(a) the increase of the capital stock in 1928 to de¬ 
clare a one hundred per cent stock dividend 

(b) continued supervision of the Comptroller of 
the Currency; and 

(c) the! payment of permit fees and franchise 
taxes, and issuance of an annual permit. 

(d) Estoppel of depositors. 

(a) The Increase of the Capital Stock in 1928 to De¬ 
clare 100% Stock Dividend. 

The stipulation of facts recites (R. 80) “that no 
steps were taken after the organization of said bank, 
either prior or subsequent to August 30,1929, to amend 
its charter, except the proceedings connected with, and 
consummated in the amendment to said charter on Oc¬ 
tober 11, 1928,” and (R. 81) “that the defendants did 
not liquidate or account, as trustees under the Ala- 
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bama statutes, for the assets of said Bank bn August 
30, 1929, but that after said date, the defendants, pur¬ 
porting to act as directors of said bank, did, in the 
name of the Park Savings Bank, continue until the 
closing thereof on March 6, 1933, to carry pn a gen¬ 
eral banking business.” 


This pivotal fact in the case is naively disposed of 
by the appellees on page 2 of their originaji brief as 
follows: “On October 11, 1928, the charter of the 
Bank was amended to increase its authorized capital 
from $50,000 to $100,000; every prerequisite |to an ex¬ 


tension of the Bank’s corporate charter, as prescribed 
bv the governing statutes of Alabama, having been 
thereby substantially observed. R. pp. 96-99; Ala. 
Code Sec. 6384. 


Also in their supplemental brief, appellees 



“The bank did not desire or expect to| close its 


business. The state had no objection tolgranting 
the extension, and the granting of the Extension 
was merely a matter of notice and application to 
the state.” . . . 

They also say that the proceedings (R. 96-101) in 
1928 with respect to the increase of the capital stock 
showed conclusively “/Tie purpose and intent of the 
hank to continue and not to dose the business.” It 
would thus seem that the case of the appellants is made 
to depend upon the affirmation of an inference nega¬ 
tived bv the record. 

The contention that the increase of the capital stock, 
consummated more than one year prior to the expira¬ 
tion of the charter in the face of a warning from the 
Superintendent of Banks of the State of Alabama, 
that they could not continue the banking business, un- 

* ° I 7 
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less the charter was renewed, and the reply of the bank 
that they would take up the matter of the expiration 
of the charter 44 in due course” demonstrated a pur¬ 
pose 44 not to close its business”, is a confession of de¬ 
spair. The appellees ignore the fact that in order to 
extend the corporate existence of the bank the same 
detailed procedure followed by them in the increase of 
the capital stock in 1928 (R. 96-99) was required by 
Sections 6383-4 (R. 6) including a recommendation by 
the Board of Trustees that the amendment would be 
beneficial, the calling of a meeting of the shareholders 
bv the Board, an official certification bv the bank of 
the formal approval by the stockholders to the Super¬ 
intendent of Banks, a certification by the Superinten¬ 
dent that the proceedings were in conformity with the 
law and a final certificate by the Judge of Probate of 
the State of Alabama, that the certificate was duly filed 
and recorded. It is a novel suggestion that the manda¬ 
tory requirements of the law may be overthrown by 
the expression of an ex post facto intent. Intention 
inservire debet lcgibus, non leges intent ioni — 4 4 Inten¬ 
tion ought toi be subservient to the laws; not the laws 
to intention.” 

(b) Continued Supervision by the Comptroller of the 

Currency. 

While the answer of the appellees sets forth (R. 24) 
that “until March 6, 1933, with the full knowledge and 
consent of said Comptroller, a large sign was dis¬ 
played on the front of the banking house of said bank, 
informing the public and those dealing with said bank 
that it was operating under and subject to the supervi¬ 
sion of the United States Treasury”, it cannot be as¬ 
sumed this ex parte conduct on the part of the Comp- 
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troller, would have the effect of fixing the status of the 
bank under the Alabama law. The bank ow<j>d its cor¬ 
porate existence to the laws of Alabama, andjnot to the 
Comptroller, whose statutory powers were limited to 
supervision and liquidation. Lacking the authority to 
create its corporate life, the Comptroller was not en¬ 
dowed with the power of breathing new life ijito an ex¬ 
tinct corporation. In no event could the failiire of the 
Comptroller to question the bank’s existence jand right 
to do business after the expiration of its charter give 
any validity to a corporation dissolved by legislative 
fiat. The Alabama decisions are to the ejfect that 
where a corporation has permitted its charter to ex¬ 
pire by limitation, or for any other reason, ijmder the 
terms of Section 7069, the effect is precisely jtlie same 
“as if its charter had been forfeited by a (jiecree or 
judgment of a court of competent jurisdictionjupon ad¬ 
versary proceedings instituted against it for that pur¬ 
pose.” Anderson v. Buckley, 126 Ala. 623, 629. For 
the appellees to say in one breath that they may avail 
themselves of an incorporation under the |Alabama 
statute exonerating the stockholders from double lia- 
bility, and in the next breath relieve themselves from 
liability expressly imposed by the Alabama siatute, is 
to substitute the supervisory powers of the Comptrol¬ 
ler for the law of the state of the incorporatioij. 

This Court has repeatedly held that the la^s of the 
state of the incorporation are determinativ<j of lia¬ 
bility of corporate shareholders which must be en¬ 
forced in exact accordance with the statute^ of the 
state creating the corporation. The cases of Wash¬ 
ington Loan & Trust Co. v. Allman, 70 Fed. (2d) 282; 
Harper v. Moran, 76 Fed. (2d) 980; Hamilton V. Offutt, 
78 Fed. (2nd) 735. j 


i 



The following excerpt from Anderson v. Akers , 7 
Fed. Supp. 924, 936, is in point: 


“The special master, while apparently recog¬ 
nizing the ultra vires character of these acts, 
thought that various statements of bank exam¬ 
iners in!their reports, from time to time, to the 
Comptroller of the Currency, expressing satisfac¬ 
tion with the course of the bank in this connection, 
had the effect of relieving the directors from lia¬ 
bility for those acts. I am unable to agree with 
this view. Assuming, as is found by the special 
master, that these statements of the examiners were 
brought to the attention of the directors, it seems 
to me plain that such statements merely repre¬ 
sented the views of such examiners as individuals 


and could not make proper what was, as a matter 
of law, ultra vires and therefore unlawful, nor af¬ 
fect the liability of such directors for permitting 
what they must be deemed to have known was un¬ 
lawful. 9 ’ 


In City of Marion v. Sneeden, 291 U. S. 262, the 
Court held that the question whether Illinois banks 
have power to pledge assets to secure the deposits of 
public moneys could only be determined in accordance 
with the laws of that state as construed by its highest 
court. 

The Court in its opinion on page 269 said: 

“In some states national banks had prior to the 
1930 amendment, frequently pledged assets to se¬ 
cure public deposits of the state on a political sub¬ 
division thereof; Comptrollers of the Currency 
knew that this was being done; and they assumed 
the banks had power to do so. But the assump¬ 
tion was erroneous.” 


Any other view would lead to the grotesque assump¬ 
tion that the non-performance of an administrative 
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act on the part of the Comptroller in its supervision 
over the operation of banks doing business jin the Dis¬ 
trict of Columbia, but incorporated under tjhe laws of 
a state, would result in an administrative repeal of the 
fundamental law of the state of incorporation and re¬ 
sult in chaos. j 

i 

i 

(c) The Payment of Permit Fees and Francl^ise Taxes 
and the Issuance of an Annual Permit. 


Examination of the form of this permit (R 
closes it was a “domestic corporation permit’i 


110) dis- 
’ and was 
the State 


issued bv the “office of Tax Commission of 
of Alabama.” The purpose of the permit <jis recited 
therein (R. 101) is to authorize “the doine[ of busi¬ 
ness in the State of Alabama” and is “subject to the 
terms and conditions” of an “Act approved February 
1, 1931.” Reference to this Act discloses thjat it was 
for revenue purposes and is entitled “An A (jit to fur¬ 
ther provide for the general revenue of the I State of 
Alabama.’ ’ ! 

The necessity of renewing the charter of the bank to 
continue operating was officially set forth by tlje Super¬ 
intendent of Banks in his letter to the Bank oii Oct. 22, 
1928, as follows: | 

“I note from your papers filed that your charter 
expires in 1929. Under the laws of Alabama a 
bank charter is limited to 20 years, therefore we 
are placing the matter before you, and if you wish 
to continue operating under your original] charter 
it will be necessary during the year 1929 tjo file an 
application for renewal of charter. j 

Yours truly, j 

(Signed) C. E. THOMAS 

Superintendent of Banks” 
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Any doubt as to the effect of the payment of the an¬ 
nual tax and issuance of a permit by the office of the 
State Tax Commissioner is completely resolved by the 
testimony of the Superintendent of Banks, found at 
the foot of page 112 and top of page 113 of the record. 
He testified as follows: 

“That questions have arisen in regard to the en¬ 
forcement of payment of annual franchise and 
permit taxes upon those corporations when they 
are being liquidated by the Banking Department 
and when they are being liquidated by directors 
outside of the Department, and that the State Tax 
Commission undertook to collect the franchise tax 
in both cases and in the case of voluntary liquida¬ 
tion the Attorney General ruled that thev might 
collect, but in cases where the bank was insolvent 
and fell under the charge of the Superintendent of 

Banks, the Attorney General held that thev could 

* • 

not collect the franchise tax.” 

Since the Park Savings Bank, bv the laws of Ala- 
bama as construed by the officials of that State, was re¬ 
quired to pay the franchise tax and receive a permit 
to enable the dissolved corporation to liquidate 
through its own directors as trustees, it is obvious 
that the receipt of the tax and issuing of the permit by 
the State Tax Commissioner indicated no purpose of 
waiving the provisions of Sec. 7069 or reviving on Jan. 
1, 1930 a charter which had expired on August 30, 1929. 
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ARGUMENT. j 

i 

Preliminary Statement. j 

This cause has been pending- more than fohr years, 
tlie original bill was filed in July, 1933, and the amended 
bill on November 25, 1933, since which time t\[ r o of the 
justices of the lower court have passed upon jthe vari¬ 
ous phases of the alleged liability of the appellees in¬ 
cluding opinion and decree of Mr. Justice Adkins of 
June, 1934, and of Mr. Chief Justice Wheat of Decem¬ 
ber, 1935, and the opinion of this Court on thg former 
appeal of April 29, 1935, 64 App. D. C. 308. jjiter the 
hearing on the instant appeal on November 17, 1936, 
this Court on September 7, 1937, ordered of jits own 
motion a re-argument of the cause. In these proceed¬ 
ings briefs and records have been filed on behalf of the 
parties totaling by actual count 525 pages in wlilich hun¬ 
dreds of cases have been cited at large on the issues in¬ 
volved. A full and further consideration of tjhe dual 
liability urged against the appellees forces the| conclu¬ 
sion that the issues must be determined in the slight of 
the applicable Alabama Statutes as interpreted by the 
Supreme Court of Alabama. The full faith and credit 
clause of Section 1, Article 4, of the Constitution of the 
United States makes it unnecessarv to cite cases at 
large upon such liability. 

i 

This principle is stated in Assignment of ] Error 
No. 12 (R. 76): " j 

“The court erred in failing to give full foij-ce and 
effect to the lav/s and statutes of the State of Ala¬ 
bama as required by Section 1 of Article IV of the 
Constitution of the United States.” 
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ARGUMENT. 

I 

Preliminary Statement. 

This cause has been pending more than four years, 
the original bill was filed in July, 1933, and the amended 
bill on November 25, 1933, since which time two of the 
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dreds of cases have been cited at large on the issues in¬ 
volved. A full and further consideration of the dual 
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clause of Section 1, Article 4, of the Constitution of the 
United States makes it unnecessary to cite cjises at 
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This principle is stated in Assignment of j Error 
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“The court erred in failing to give full folce and 
effect to the lav/s and statutes of the State of Ala¬ 
bama as required by Section 1 of Article IV! of the 
Constitution of the United States.” 
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The Liability of the Appellees for All Assets in Their 
Hands as of August 30, 1929, as Liquidating Trus¬ 
tees of the Park Savings Bank. 

This liability was imposed by Section 7069 (R. 108) 
of the Alabama Code and has been consistently recog¬ 
nized and judicially determined throughout these pro¬ 
ceedings, and is in line with the unquestioned rule an¬ 
nounced in Central Transportation Co. v. Pullman Co., 
139 U. S. 24 where the Court said: 

“The charter of a corporation read in the light on 
any general laws which are applicable, is the mea¬ 
sure of its powers and the enumeration of those 
powers implies the exclusion of all others not 
fairly incidental. ’ ’ 

In disposing of this phase, the learned Chief Justice 
below stated (R. pp. 113, 114): 

“That Section 7069 undoubtedly required the cor¬ 
poration to cease to do a general banking busi¬ 
ness at the expiration of twenty years from the 
date of its charter. * * * These directors were to 
continue as trustees * * * Now that has not been 
done. Why it has not been done, I don’t know, but 
it was not done.” 

Mr. Justice Adkins held that a cause of action was 
stated by the appellants against the appellees as to the 
depositors existing on August 30, 1929, as follows (R. 
p. 40): 

“Section 7069 of the Alabama Code imposed cer¬ 
tain duties upon the directors upon the expiration 
of the twenty-year period fixed in the charter, that 
is, on August 30,1929. It is alleged that after that 
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date the directors continued to conduct ihe affairs 
of the bank as before. In my opinionj they are 
liable to the depositors existing on August 30, 1929, 
cither for failure to accept the trust imposed on 
them by section 7069 or for failure to perform that 
trust 


In the case of Thompson v. Park Savings 


Bank, 77 


Fed. (2nd) 955, the Court recognized the liability of 


the appellees to the depositors of August 
(pages 957, 959): 


30, 1929 


le bank’s 
We are 


“It thus appears that under the laws of iAlabama, 
supra, the charter of the Park Savings I^ank as a 
corporation entitled to do a general banking busi¬ 
ness expired on August 30, 1929. No proceedings, 
however, were undertaken to renew th 
charter, nor was it ever renewed, 
satisfied that the provisions of section 7069 of the 
Alabama Code, supra that the directors |as liqui¬ 
dating trustees of the bank shall be ‘jointly and 
severally liable to its creditors and stockholders 
to the extent of the property which may cbme into 
their hands’, relate solely to the assets of (lie bank 
as they existed on August 30, 1929, and do not 
refer to the dex>osits made with the bank after that 
date. This construction is justified by jtlie lan¬ 
guage and purposes of the act.” 


The assertion of the appellees in their supplemental 
brief that they were not liable as liquidating frustees 
for their failure upon the dissolution of the bank by 
limitation to liquidate its property as required by the 
express terms of Section 7069, is untenable. Tjiat this 
failure to liquidate gave them any right to employ and 
commingle the trust funds in the continuation of a 
banking business is negatived by the express language 
of Section 7069, characterizing the directors of the 
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“dissolved corporation” as trustees “jointly and sev¬ 
erally liable to its creditors and stockholders to the 
* 

extent of the property which may come into their 
hands.” 

The Alabama authorities leave nothing; to the imagi¬ 
nation in fixing the liability of the directors as trus¬ 
tees upon dissolution, whether the dissolution be by 
limitation, bv forfeiture or for anv cause save onlv bv 
judicial decree. These decisions have uniformly held 
that a bill against the trustees contains equity where a 
showing is made that the trustees have not performed 
their trust. The court stated the rule to be, in the case 
of Weatherly v. Capital City Water Works, 115 Ala. 
156, that such an action would lie against the trustees 
if it appeared on the face of the bill “that the trustees 
are incompetent or unfaithful or are mismanaging the 
property to the injury of the complainant, etc.” (page 
173) 

As further indicating that this liability is not con- 
fined to a dissolution by limitation, in the case of 48th 
Street Investment Co. v. Fairfield, 223 Ala. 44, there 
was a voluntary dissolution by all the stockholders and 
the bill was filed against certain directors charged with 
a wrongful diversion of assets of the company to their 
own use. The object of the bill, which was held to con¬ 
tain equity, was for discovery, accounting and cancel¬ 
lation of the fraudulent conveyances. 

In the case of Buckley v. Anderson, 137 Ala. 325, the 
court sustained a bill filed bv the shareholders against 
the trustees of a corporation whose charter expired by 
limitation on the ground that the defendant directors 
as trustees refused to take any steps to enforce collec¬ 
tion of their notes payable to the corporation. The 
court said: 
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‘‘On the averments of the bill that these|notes are 
the property of the said insurance compajny, under 
the custody and control of the defendant^ as trus¬ 
tees, and that they have failed and refused to rec¬ 
ognize them as obligations due the combanv and 
to take any steps to collect them, the bill must be 
held to contain equity. ” 

If anything were needed to fix the liabili :v of the 
appellees in the instant case because of their failure to 
execute their trust as liquidating trustees, it is to be 
found in the averments of the bill and answer. Para¬ 
graph 13 of the bill (R. 11) recites: | 

“That the monevs received from said lhtter de- 
posits have been mixed and intermingled | with the 
assets constituting a trust fund in the hands of the 
liquidating trustees at the time of the expiration 
of the charter. 7 ’ 


Paragraph 13 of the answer (R. 26) is as follows: 

■ 

“They admit that monies received through de¬ 
posits made after August 30, 1929, werje mixed 
and intermingled with the other assets j of said 
bank, the same having been received in the regu¬ 
lar course of business and treated like hll other 
deposits made both before and after August 30, 
1929.” 


(a) The Failure of the Appellees to Rely on Estoppel 
by Plea or Evidence is Fatal, Apart from Other 
Considerations. 

i 

The appellees were duly served with proces$ and at 
the close of appellants’ case found themselves in a 
position where they had failed to discharge a t rust im¬ 
posed by statute and where the trust funds w^re used 
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by them in the prosecution of the banking business pro¬ 
hibited by the express terms of the statute making 
them jointly and severally liable for failure to dis¬ 
charge the trust. Moreover, they declined the invita¬ 
tion of the court below to set up by further pleading 
the facts upon which they relied to constitute estoppel, 
nor did they see fit to testify. In the case of U. S. ex 
rel, Bilokumsky v. Tod, 263 U. S. 149; 68 L. Ed. 221, 
the question involved was whether or not the peti¬ 
tioner should be deported because of alienage. The 
court in its opinion pointed out that he was present at 
the hearing personally and by counsel, and said, pages 
153, 154: 


“Conduct which forms a basis for inference is evi¬ 
dence. Silence is often evidence of the most per¬ 
suasive ! character . . . He presumably knew 
whether or not he was a citizen . . . there was a 
strong reason why he should have asserted citi¬ 


zenship, if there was any basis in fact for such a 


contention. Under these circumstances his fail¬ 
ure to claim that he was a citizen and his refusal 
to testify on this subject had a tendency to prove 
that he was an alien . . . there is no provision 
which forbids drawing an adverse inference from 
the fact of standing mute.” 


(b) Neither Limitations Nor Laches for Failure to Ex¬ 
ecute an Express Trust is Available to the Ap¬ 
pellees. 

Sec. 7069 provides inter alia that the corporation ex¬ 
ists five years for the purpose of liquidating (R. 108). 
Since the charter expired on August 30, 1929, and the 
bank was closed by executive order in March, 1933, 
and the original bill was filed herein in July, 1933, it 
is clear that the period had not expired within which 


I 

the directors, as liquidating trustees, were charged with 


the responsibility of liquidation. 

The disposition of this phase of liability is. set up in 


appellants’ brief (pages 35-41) and the jtreatment 
there set forth is expressly relied on. It is significant 


that the principles therein enunciated are supported by 
the Alabama decisions. 


In the case of Kennedy v. Winn, 80 Ala. 1|65, it was 


held that the statute of limitations in the case of ex¬ 
press trusts has no application and that no length of 
tkne short of the period of prescription is !a bar ex¬ 


cept where there has been an open disavowal brought 
to the attention of the cestui in such manner! that it is 


incumbent upon him to assert his rights. Phssiveness 
or failure to exercise the duties will not put! the stat¬ 


ute in operation. (171) 

In DeBardelaben v. Stoudenmirc, 82 Ala. 574, the 
court held limitations was no bar in an express trust 
except by the lapse of twenty years or an open dis¬ 
avowal accompanied by an adverse holding qnd a dis¬ 
solution of the trusteeship. 

In Whitstone v. Whit stone, 75 Ala. 495, it was held 
that time does not run against a continuing tjrust with 
active duties. 

The reason underlying this uniform rule is Stated by 


Bogert, Trusts & Trustees, sec. 882: 

“The cestui is entitled to rely on the presumption 
that the trustee will perform his duty uhtil some 
fact leading to a contrary conclusion is brought to 
his attention and there can be no adverse holding 
until the trustee denudes himself of his trust and 
notifies the cestui que trust of his treachery.” 
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II. 


The Effect of Representation to the Subsequent De¬ 
positors that the Bank Was a Going Concern After 
August 30, 1929, and that the Assets of $4,122,- 
789.84 Were Being Employed as a Basis of Credit 
to Conduct a General Banking Business. 


The bill avers and the answer admits that the de¬ 


posits existing as of August 30, 1929 were intermingled 
with the deposits received after that date and em¬ 
ployed in the conduct of a general banking business. 


(R. 11-26.) The bill further charges that after Au¬ 
gust 30, 1929,i (R. 12, 13) the general banking business 
was thereafter conducted, leading and inducing these 
plaintiffs and other depositors “to believe that said 
bank was still existing as a banking corporation and 
that thev were transacting and carrving on said bank- 
ing business as officers and directors”, and further that 
the plaintiffs “did by reason thereof deposit their sav¬ 
ings and money with the defendants as aforesaid.” In 
their answer (R. 27) the defendants admit that “the 
business of said bank was conducted after August 30, 
1929," in all respects as a corporation, and that the 
plaintiffs recognized the bank as such. There is no 
denial of the remaining allegations in the bill quoted 
from paragraph 14 thereof, the same being referred to 
as conclusions and answer not called for. Testi¬ 
mony admitted over objection supporting the forego¬ 


ing averments is to the effect (R. 106) “that a number 
of depositors would testify that they had accounts in 
the bank when the bank closed and that thev knew 
nothing about anv classification of the assets bv the 
liquidating trustees and that they were without infor¬ 
mation one way or another as to what was done with 



the trust funds after the charter expired.’’ If in treat¬ 
ing the liability of the directors as trustees io distrib- 

O V 

ute the assets as of August 30, 1929, to the then deposi¬ 
tors as a trust fund has been established, it then fol¬ 
lows that the failure on the part of the appellees in con¬ 
ducting a general banking business thereafter to in¬ 
form the subsequent depositors that the entire assets 
of the bank consisted of a trust fund that] the sub¬ 
sequent depositors were misled into majking de¬ 
posits on the basis of reports and statements 
of directors of the Park Savings Bank settjing forth 
trust funds as assets of the bank when iiji fact no 
such assets existed. No stronger application of the 
rule of liability in this situation can be conceived than 
one where such a fundamental change has occurred in 
the corporate structure as in the instant case t|hat all of 
its assets of every description have been converted bv 
legislative fiat into a trust for its stockholders, sub¬ 
ject to existing creditors, and the trustees ljave been 
prohibited by statute from continuing the] banking 
business. Particularly should this be the ruje applic¬ 
able to a financial institution, such as a barjk, whose 
business is of a semi-public character, whojse credit 
depends largely upon its public reports of assets, which 
are certified in the names of its directors, imtde offici¬ 
ally under our laws, and published in detail in our 
newspapers. The liability of the appellees, therefore, 
to the depositors when once this trust status| is fixed, 
which status was not before the Court on tjhe prior 
appeal, exists regardless of the status of the icorpora- 
tion as de jure or de facto and is paramount t^ and in¬ 
dependent of any technically legal status insofar as re¬ 
sponsibility to the subsequent depositors is concerned. 
The authorities in support of this proposition are set 
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forth in detail in the brief of appellant depositors on 
the former appeal, (pp. 34-47.) 


The Directors Are Liable for Their Ultra Vires Acts 
Regardless of the Question of the Legal Status. 


The liability of the individual directors bv reason of 

the ultra vires acts has been comprehensively discussed 

in the brief heretofore filed in the pending appeal, as 

well as in the appeals of causes numbered 6328 and 

6391 in the files of this court, to which reference is 

hereby made.; It is deemed necessary onlv to advert to 
« * + 

one of these cases cited in the original brief of deposi¬ 
tors filed herein. In Medill v. Collier , 16 Ohio State 
599, it appeared that the defendant officers and direc¬ 
tors had conducted a general banking business for a 
period of years as an incorporated bank. Although 
duly incorporated, and a corporation de jure, it had 
not complied with a statutory requirement for the de¬ 
posit of bonds before commencing banking business. 
The Court on page 613, stated the principle: 


“It is decisive of this case to hold as we do, that 
where the entire business, carried on by persons 
in the name of a corporation, is such as the corpo¬ 
ration, is prohibited by law from doing, they can¬ 
not interpose the corporate privileges between 
them and the liabilities which the law imposes 
upon individuals in the transaction of similar busi¬ 
ness without the use of the corporate name.” 
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III. 


The Liability of the Appellees for Deposits M^tde After 
August 30, 1929, is that of Private Bankers Con¬ 
ducting a General Banking Business, and the Re¬ 
ceipt Thereafter of Such Deposits Establishes 
Ipso Facto the Relation of Debtor and jCreditor. 

It is unfortunate that this Court on the fir^t appeal 
was invited only to determine the status of depositors 
after the expiration of the bank’s charter, ajnd while 
the Court in its opinion expressly disclaimed '^n inten¬ 
tion to pass upon the status of the depositors! prior to 
the expiration of the charter, and disposecj of this 
phase of liability by way of dicta , it is manifest that 
the failure of the record on the former appeal to pre¬ 
sent both phases of liability made possible if i|t did not 
invite a partial view of the situation. The depositors, 
prior to 1929, claim under a statutory trust impressed 
by the language of Section 7069 for the exclusjve bene¬ 
fit of the creditors and stockholders as of thq date of 
the expiration of the charter. The exact fixiijg of the 
status of the bank upon the expiration of its charter is 
essential to determining the liability of the directors 
for continuing a general banking business. j 

This liability to subsequent depositors gro^s out of 
the business conducted by the former directors in the 
name of a corporation declared to be non-existent “for 
the purpose of continuing their business. ’ ’ If ijhe bank 
became dissolved and non-existent for the purpose of 
continuing business upon the expiration of its char¬ 
ter, it follows that the receipt of deposits thereafter 
imposes liability upon the appellees, not as djrectors, 
because they cease to be such upon the expiration of 
the charter of the bank, but as individuals conducting 
a private banking business. 
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The ease of Harrell v. Davis, 168 Fed. 187, 22 L. R. A. 
1153-1159 (N. S.), opinion by Judge Sanborn, after re¬ 
pudiating the general statement in Morawetz on Pri¬ 
vate Corporation as being “too broad to be sound”, 
used the following language: 


“The burden is not on the strangers who deal 
with them as a corporation, but on themselves, 
who act under the name of a pretended corpora¬ 
tion, to $j>ee that it is so organized that it exempts 
them from individual liabilitv, and if they fail in 
this they must pay the liabilities they incur, even 
In the absence of fraud or bad faith, upon the sal¬ 
utary principle that where one of two parties must 

suffer he must bear the loss whose breach of duty 

* 

caused it.” 


It follows,ithat there is no burden resting upon the 
subsequent depositors to show any technical relation 
of partnership, as erroneously held by Mr. Justice 
Adkins in his opinion (R. 42). The principle was 
announced in the leading case, Bon fils, et al v. Hays, 
70 Colo. 336,iwhere the charter of the corporation had 
become dissolved by expiration and the directors were 
held liable as individuals for a tort committed there¬ 
after, that the existence of a co-partnership is imma¬ 
terial in fixing the liability of the appellees in the fol¬ 
lowing language: 

“Some argument is made that the defendants are 
not partners even if there was no corporation; but 
if they Were actively cooperating in a business en¬ 
terprise and, in connection therewith, committed 
the tort in question, they are liable whatever the 
title of their combination,—partners, co-adven¬ 
turers, joint tort feasors—or what.” 

It is not deemed necessary to enter into any legalis- 
tic discussion as to whether this Court in considering 
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i 


the questions now raised is bound by its foriper opin¬ 
ion in the case of Thompson v. Park Savinas Bank, 
supra, either upon the principle of res adjutficata or 
upon the doctrine of stare decisis. This Court! has had 
occasion more than once since its establishment in 1893 
either to differentiate or repudiate its prior opinions, 
which under more elaborate consideration are |found to 

I 

contain error in line with the unanimous opilnion an¬ 
nounced in the case of Wood v. Brady, 150 y. S. 18, 
where the Court said: 


“The point made by the plaintiffs in eri 


ror that 
as made 


the decision in Beveridge v. Livingstone w 
retroactive is answered by the fact that courts are 
bound in their very nature to declare what the law 
is and has been, and not what it shall b|e in the 
future, and that if they lucre absolutely bpund by 
their prior decisions, they would be without the 
power to correct their own errors.” 


i 

This Court, in the case of Vogel v. Sounderq, 65 W. 
L. K. 778, decided June 21, 1937, in refusing to follow 
its former decisions in dismissing appeals fori failure 
to file the transcript of record within the tiijne pre¬ 
scribed by its rules where the motion to dismjiss was 
not made until after the transcript was filed I though 
late, said: j 


“We are convinced that notwithstanding the deci¬ 
sions of this Court in the past to the contrary we 
should adopt the rule followed by the Federal 
Court and the same shall hereafter be regarded as 
the rule of practice on this point.” j 


It is interesting to recall that the action of thdi Court 
in Vogel v. Saunders followed its oral pronouncement 
on the former appeal in the instant case whire the 


i 


i 

I 

i 

l 


motion to dismiss was filed and denied in precisely the 
same situation. 

IV. 


Error on Former Appeal. 


The Court, in its former opinion denying* liability of 
the appellees to those making deposits after August 
30, 1929, inadvertently committed three errors: 

(1) In assuming that any action of the State of Ala¬ 
bama was needed to dissolve the bank after the ex¬ 
piration of its charter on August 30, 1929; and 

(2) In proceeding upon the theory that the bank 
continued as a de facto corporation after the expira¬ 
tion of its charter; and 


(3) By consequence, in setting up the principle of 
estoppel to defeat the asserted liability of the subse¬ 
quent depositors. 

(1) No action of the State of Alabama was needed 
to bring about a dissolution of the bank upon the ex¬ 
piration of its charter . 


If the charter of the Bank was dissolved bv legisla- 

five fiat under Sec. 7069, then why invite the State 

of Alabama to declare another dissolution by judicial 

decree. Not onlv does Section 7069 of the Code char- 

* 

acterize a corporation whose charter has expired by 
limitation as “dissolved'’, but in the later language 
of the ('ode it characterizes its status in such language 
as “after such dissolution” and “the dissolved cor¬ 
poration.” Further the same Section expressly af¬ 
firms that the dissolution by limitation creates a sit¬ 
uation where such corporations do not exist “for the 
purpose of continuing their business.” 
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Any possible doubt as to this conclusion is disposed 


Ala. 623 
Insurance 


of by the case of Anderson v. Buckley, 12q 
(1899), in which case the Commercial Fire 
Company permitted its charter to expire fyy limita¬ 
tion, and under the Alabama Code, Sections j 1298 and 
1300, there was the provision that such a company ex¬ 
isted “as a body corporate for the term of five years 
■ * * for the purpose of prosecuting and (jlefending 
suits, etc.” The Court (page 629) said: j 

“The dissolution of the corporation w|as not a 
voluntary dissolution as upon petition joy a ma¬ 
jority of the stockholders owning three-fourths of 
the stock, but involuntary by operation o[“ the law, 
and as much so, as if its charter had been for¬ 
feited by decree or judgment of a courl} of com¬ 
petent jurisdiction upon adversary proceedings 
instituted against it for that purpose.” 

i 

I 

Also in Weatherly v. Capital City Water\ Co., 115 
Ala. 156 (1896), there had been a dissolution by decree 
following a forfeiture and a demurrer to bilk filed by 
creditor against the corporation was sustained on the 
ground inter alia that suit should have been! brought 
against the directors and stockholders and tfie Court 
held that upon dissolution the trustees were vested with 
the legal title to the property. The Court said: 

“Upon dissolution, the corporation is essentially 
dead except for the general purpose of collecting 
its assets * * * For the purpose of the enter¬ 
prise or business for which it was chai|tered to 
carry on, it is as essentially dead as if w<p had no 
statute continuing its life for the other Specified 
purposes as if, indeed, it had never existed at all; 
and this by the words of the statute, which declare 
it to be non-existent for the purpose of carrying 
on its business .” (Italics added.) 
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Again the Court said page 176: 

“The corporation as such has no more concern 
with or interest in the property once owned, by it 
after dissolution than a dead man has in the es¬ 
tate he owned at the moment of death."' 

The analogy of the expiration of the corporate char¬ 
ter to the death of a natural person, which has been 
adopted by the Alabama cases in construing the law 
of that state has been approved in several cases by the 
United States Supreme Court, including the recent de¬ 
cision by Chief Justice Taft in the case of Oklahoma 
Natural Gas Co. v. Oklahoma, 273 U. S. 257, in which 
he said: 

“It is well settled that in common law and in the 
Federal jurisdiction a corporation which has been 
dissolved is as if it did not exist, and the result of 
the dissolution cannot be distinguished from the 
death of a natural person in its effect,” citing a 
number of cases. 

The case of 48th Street Investment Co. v. Fairfield, 
223 Ala. 44, was voluntarv dissolution bv all the stock- 
holders. The court held that “after dissolution the 
corporation existed under the statute for a period of 
five years for the purpose of prosecuting or defending 
suits, etc., but not for the purpose of continuing its 
business under Section 7069, Code 1928”, and further 
that under such circumstances a bill against the liqui¬ 
dating trustees for discovery and accounting would lie 
in equity. Likewise, in the case of Buckley v. Ander¬ 
son, 137 Ala. 325, where the corporation was dissolved 
by limitation, the court sustained a bill for receiver and 
accounting against liquidating trustees, upon the the¬ 
ory that the trustees made no effort to collect the as- 
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decisions 


sets under the five-years extension period arid in fact 
refused to do so. 

It necessarily follows under the Alabama 
* 

that a complete and adequate remedy was provided on 
the default of the liquidating trustees, making them 
jointly and severally liable for such defaultj by pro¬ 
ceedings in equity for a receiver and an accounting, 
and that the charter having been dissolved by legisla¬ 
tive fiat, no farther proceedings looking to ahy disso¬ 
lution of the corporation de jure was either contem¬ 
plated or proper under Section 7069. 

(2) Did the hank continue after the expiration of its 
charter as a de facto corporationf 

The de facto status of the corporation is iriiplied in 

the language of this Court on the former appeal. 

i 

i 

“So long, therefore, as Alabama took no iiction to 
dissolve the corporation it continued to exist not¬ 
withstanding the fact that the conduct of !its busi¬ 
ness as a general banking corporation wjas ultra 
vires”, citing Lehman, Durr & Co. v. Wairner, 61 
Ala. 455; Force v. Age-Herald Co., 136 i\la. 271, 
33 So. 866 ; Snider’s Sons’ Co. v. Trov,j91 Ala. 
224.” " ! 


That the Court in its former opinion in applying the 
principle of estoppel relied on the assumed (fe facto 
status of the Park Savings Bank after the exbiration 
of its charter is apparent from all the authorities cited 
in the opinion. The supplemental brief of thq appel¬ 
lees (page 8 ) contains the following citation fi*om the 
case of Lehman-Durr & Co. v. Warner, 61 Ala! 455 ^ a t 
page 464: I 

“Hence the rule stated in the text books, 4nd rec¬ 
ognized by repeated decisions of this coujrt, that 
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the legality of the existence of a corporation , or 
the question of the forfeiture of its charter , it has 
once had a legal existence, will not he inquired into 
collaterally, as in suits bv or against the corpora¬ 
tion . . .” 

An examination of the facts of this case as stated by 
the court in its opinion discloses that the Alabama 
court was dealing with the characteristic case of a de 
facto corporation. The company had been incorpo¬ 
rated and received its charter under a valid law of the 
state. It had complied with all of the incidents neces¬ 
sary to a de jure corporate existence, but had not or¬ 
ganized for more than two years after the issuance of 
its charter and had commenced to transact business as 
a corporation before actual payment of the minimum 
amount of capital stock prescribed by the Alabama 
law. As the Court in its opinion (page 466) says 44 the 
existence of the corporation” was undisputed. There 
was no statute terminating the corporate existence on 
any ground discussed in the opinion. The portion of 
the opinion cited above must be interpreted in the light 
of these facts. It is undoubtedly the law, not onlv in 
Alabama but in every state, that a corporation so cre¬ 
ated would have at least a de facto existence, and that 
the forfeiture of its charter for non-compliance with 
these conditions subsequent would necessarily be con¬ 
sidered onlv in an action bv the state to forfeit the 
» •> 

charter. The difference between this case and the stat¬ 
utory consequences of the expiration of a charter as 
prescribed by Section 7069 of the Alabama code is so 
plain that any confusion arising from the language 
quoted by the appellees from this opinion would seem 
impossible. 
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The same observation is explanatory of tlije quota¬ 
tion made on page 12 of appellees’ supplemental brief 
from the opinion of the Supreme Court in Tulare Irri¬ 
gation District v. Shepard , 185 U. S. 1, 15. The quota¬ 
tion referred to is controlled by the facts of tl|at case. 
The Court in its opinion referred to the corporation in 
question as containing “the requisites to constitute a 
corporation de facto”, and used the following langu- 

age (page 13): j 

! 

“There was a general valid law under whicjh a cor¬ 
poration such as the defendant is claimed to be 
could be formed, there was undoubtedly j a bona 
fide attempt to organize thereunder, and tliere has 
been actual user of the corporate franchise.” 


We thus have a typical case of a de facto corpora¬ 
tion held to be such as to all persons except tljie state 
of the incorporation. 


(3 ) It follows from the absence of any de facto char¬ 
acter of the bank after the expiration of its cjiarter , 
estoppel may not be urged on behalf of the appellees 
against subsequent depositors. 

i 

The failure to recognize this situation is implicit in 
the language of the Court in its former opinion. 
Thompson v. Park Savings Bank , supra , (page|312): 

“The persons thereafter dealing with the corpora¬ 
tion as depositors were charged with a knowledge 
of the terms of the corporate charter. They! there¬ 
fore knew, either actually or constructively, that 
the bank was not then authorized by its chapter to 
proceed with a general banking business. There¬ 
fore they are estopped to deny the legality jof the 
bank’s actions and cannot hold the directors or 
stockholders liable individually or as partners.” 


i 
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The principle of estoppel as applied to subsequent 
depositors is quite different from that of the cestui 
que trust existing at the time of the expiration of the 
charter, fori after the charter had expired the bank by 
the express' language of Section 7069 became not ex¬ 
istent for the purpose of continuing its business, “as 
if indeed, it had never existed at all” as held in 
Weatherly v. Capital City Co. supra. Therefore, in 
taking the deposits after dissolution the appellees are 
met by the rule of universal application announced in 
Harrell v. Davis 168, Fed. 187, by the Court on p. 192: 

“Parties who actively engage in business for 
profit under the name and pretense of a corpora¬ 
tion which they know neither exists, nor has any 
color of existence may not escape individual lia¬ 
bility because strangers are led by their pretense 
to contract with their pretended entity as a corpo¬ 
ration. In such cases they act as the agents of a 
principal they know does not exist and they are 
liable under a familiar rule, because there is no 
responsible principal. ’ ’ 

It is pertinent, therefore to emphasize that the Court 
in its opinion on the former appeal cited no Alabama 
cases interpreting the status of a corporation dissolved 
by legislative fiat under the express terms of Section 
7069. 

This Court in fixing the liability of stockholders of 
District of Columbia banks incorporated under state 
statutes has uniformly applied the full faith and credit 
clause of the Constitution of the United States. These 
cases are: 

Washington Loan & Trust Co. v. Allman, 70 F. 

(2nd) 282; 

Harper v. Moran, Receiver, 76 F. (2nd) 980; 

Hamilton v. Offutt, 78 F. (2nd) 735; 

Hamilton v. Bergling, 84 F. (2nd) 249; 

Moran v. Harrison , 65 W. L. R. 63. 
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In Washington Loan <& Trust Co. v. AllmaH, supra, 
this Court said: 

i 

“The provision of the Arizona Constitution to 
which we have referred has been considered by the 
Supreme Court of Arizona, and in the! case of 
Fredericks v. Hammons, 33 Ariz. 310, 26^ P. 687, 
was declared to be self-executing and, without 
more, to impose double liability on all sharehold¬ 
ers of a bank organized after its adoptiop. It is 
our duty to follow this construction. Micdletown 
Nat. Bank v. Railwav Co., 197 U. S. 394, 404, 25 S. 
Ct. 462, 49 L. Ed. 803.” 

i 

I 

When the directors of the Park Savings ^ank ac¬ 
cepted their office and qualified as directors in Janu¬ 
ary, 1929, it must be conclusively presumed tljat they 
accepted the responsibilities of office prescribecjl by the 
laws of the State of Alabama under which the bank 
held its charter. If they were not willing to accept the 
full responsibilities of directors in such an institution 
they should have declined to serve. Having taken 
office without demur, this court may conclusively as¬ 
sume that on and after August 30, 1929, they became 
trustees for the purposes stated in Section 7069 of the 
Alabama Code, as one of the responsibilities which 
they had voluntarily undertaken on the occasion of 
their election and induction into office. 

This Court has as indicated above enforced nu¬ 
merous suits under the laws of various ! states 
imposing liabilities upon stockholders in fai r or of 
creditors. We believe that the claims of j credi¬ 
tors against directors arising out of the ! statu- 
torv responsibilitv of the latter to account for 
property of the corporation upon its dissolution, for 
which the statute has made the directors directly re¬ 
sponsible jointly and severally to the creditor’s, has 
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equal merit and more reason for its enforcement than 
is apparent in the various actions which have made 
stockholders pay for the losses of institutions under 
the management of boards of directors in the selection 
of which individual stockholders have little voice. We 
know of no rule of law or reason which permits the uni¬ 
versal enforcement of the statutory liabilities of stock- 

* 

holders and exempts directors from their statutory 
responsibilities to creditors. 

It necessarily follows if the Park Savings Bank upon 
the expiration of its charter was non-existent for the 
purpose of carrying on a banking business, it could 
not have a de facto status and therefore there was no 
occasion to invoke estoppel against the subsequent de¬ 
positors. 

Therefore it is respectfully submitted that the decree 
of the Court below should be reversed, and that the 
appellees should be held liable for an accounting: 

1. Jointly and severally as trustees to the extent of 
the assets in their hands to those depositors as of 
August 30, 1929, the date of the expiration of the 
charter of the bank, and 

2. Jointly and severally to those making deposits 
after August 30, 1929, when the bank became non¬ 
existent for the purpose of conducting its business 
by the express language of Section 7069. 
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